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Present: McLachlin CJ. and L’Heureux-Dubé, Gonthier, lacobucci, Major,
Bastarache, Binnie, Arbour and LeBel JJ.

on appeal from the federal court of appeal

Constitutional law — Charter of Rights — Equality rights — Citizenship
— Preference given to Canadian citizens for employment in federal Public Service
under Public Service Employment Act — Whether preference on basis of citizenship
infringing equality guarantee — If so, whether preference justified — Canadian
Charter of Rights and Freedoms, ss. 1, 15(1) — Public Service Employment Act,
R.S.C. 1985, c. P-33, s. 16(4)(C).

Canadian citizens receive preferential treatment in federal Public Service
employment by virtue of s. 16(4)(c) of the Public Service Employment Act (“PSEA”).
The appointment of qualified persons to the Public Service is the exclusive
responsibility of the Public Service Commission, as is the exercise of discretion to
prefer Canadian citizens under s. 16(4)(c). Staffing takes place by either open or
closed competition, the difference being that closed competitions are restricted to
existing employees of the Public Service. Open competitions generally involvethree
stages: theinventory stage, in which persons submit applications to the Commission
for general consideration; the referral stage, in which the Commission responds to
departmental staffing requests by referring qualified applicants to the requesting
department; and the selection stage, in which the requesting department prepares an
eligibility list from the list of qualified referrals and chooses from the eligibility list.
The citizenship preference at issue in this appeal occurs at the referral stage of open
competitions. The appellants, foreign nationals who sought employment in the Public

Service without having obtained Canadian citizenship, were, in one way or another,
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disadvantaged by the application of s. 16(4)(c), and challenge this provision as a
violation of their equality rights under s. 15(1) of the Canadian Charter of Rights and
Freedoms. TheFederal Court, Trial Division, allowed thes. 15(1) claim, but held that
the legislation could be justified under s. 1 of the Charter. The Federal Court of

Appeal, in amajority judgment, dismissed the appellants’ appeal .

Held (McLachlin C.J. and L’ Heureux-Dubé and Binnie JJ. dissenting):
The appeal should be dismissed. Section 16(4)(c) of the PSEA is constitutional.

Per Gonthier, lacobucci, Major, and Bastarache JJ.: Section 16(4)(c) of
the PSEA infringess. 15(1) of the Charter. Theimpugned provision conflictswith the
purpose of s. 15(1), which isto prevent the violation of essential human dignity and
freedom through the imposition of disadvantage, stereotyping, or political or social
prejudice, and to promote asociety inwhich all personsenjoy equal recognition at law
as human beings or as members of Canadian society, equally capable and equally

deserving of concern, respect and consideration.

Theintegrated approach to s. 15(1) as set out in Law v. Canada (Minister
of Employment and Immigration) involves three broad inquiries. Asto thefirst and
second inquiries, the impugned law draws a clear distinction between citizens and
non-citizens, and citi zenship constitutes an anal ogous ground of discrimination under
s.15(1). Thethirdinquiry, which determineswhether the distinctionisdiscriminatory,
assesses the subjective experience of the claimant against an objective standard,
having regard to four contextual factors. Of these four, the second factor exploresthe
extent to which differential treatment may in fact be acceptable under s. 15(1): where
there is a genuine rel ationship between the ground upon which the claim is based and

the nature of the differential treatment, it may be acceptableto make certainlegislative



-4-
distinctions. In the context of laws whose very raison d étre is the definition of
citizenship (as in this case), the assertion that citizens and non-citizens are so
differently situated that they do not merit equal treatment, and that citizenship is a
relevant (and indeed necessary) category on which unequal treatment is based, goes
beyond what is contemplated in Law. The law or government action must take into
account the particular situation of those affected, including any relative advantage or
disadvantage. In this case, to the extent non-citizens are “differently situated” than
citizens, itisonly becausethe legislature has accorded them auniquelegal status. The
distinction is not made on the basis of any actual persona differences between
individuals. If anything, the distinction places an additional burden on an already
disadvantaged group. Such a distinction is impossible to square with this Court’s
findingin Andrewsv. Law Society of British Columbia. All threeremaining contextual
factors further militate in favour of as. 15(1) violation. First, while the claimantsin
thiscaseareall relatively well-educated, it is settled law that non-citizens suffer from
political marginalization, stereotyping and historical disadvantage. Second, s. 16(4)(c)
of the PSEA does not aim to ameliorate the predicament of a group more
disadvantaged than non-citizens; rather, the comparator class in this case enjoys
greater status on the whole than the claimant class. Finally, the nature of the interest

in this case — namely employment — is one that warrants constitutional protection.

The Law factors should not however be applied too mechanically.
Whether the law perpetuates the view that non-citizens areless capable or lessworthy
of recognition or value as human beings or as members of Canadian society is the
overarching question. The Law methodology requires a contextualized look at how
a non-citizen legitimately feels when confronted by a particular enactment. That
subjective inquiry into human dignity requires the claimant to provide a rational

foundation for her experience of discrimination in the sense that a reasonable person
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similarly situated would share that experience. In this case, the claimants felt
legitimately burdened by the idea that, having made their home in Canada, their
professional development was stifled on the basis of their citizenship status. Freedom
of choice in work and employment are fundamental aspects of this society and,
perhaps unlike voting and other political activities, should be, in the eyes of

immigrants, as equally accessible to them as to Canadian citizens.

The government has demonstrated that, on a balance of probabilities,
s. 16(4)(c) isareasonablelimit on equality that can be demonstrably justifiedin afree
and democratic society under s. 1 of the Charter. The objectivesbehind s. 16(4)(c) are
sufficiently important to justify limiting the appellants’ equality rights. Canada's
citizenship policy embodies two distinct objectives. to enhance the meaning of
citizenship as a unifying bond for Canadians, and to encourage and facilitate
naturalization by permanent residents. The signal effect of the impugned provisions
is not to discourage immigration but to underscore the value of citizenship. Inanera
of increased movement across borders, citizenship provides immigrants with a basic
sense of identity and belonging. Parliament has attempted to achieve the goal of

enhancing Canadian citizenship in a manner that respects cultural diversity.

With respect to rational connection, Parliament is entitled to some
deference asto whether one privilege or another advances acompelling stateinterest.
As to the first objective, Parliament’s view is supported by common sense and
widespread international practice, both of which are relevant indicators of arational
connection in this case. With regard to the second objective, there is a very close
relationship between immigration and naturalization rates in Canada, meaning that a

high proportion of immigrants choose to naturalize upon meeting the three-year
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residency requirement. The government’s efforts to enhance the value of citizenship

can reasonably be assumed to play arole.

The minimum impairment test has been met. The test asks whether there
are less intrusive ways of enhancing the value of citizenship among public servants.
Certain featuresof s. 16(4)(c) render it lessintrusivethan it might be: it isapreference
only and not an absolute bar; it does not apply to closed competition, the most
common meansof staffing Public Servicepositions; it only appliestothereferral stage
of open competition; and dual citizenship is permitted in Canada, such that Canadian
law does not burden non-citizens with a choice between renouncing their foreign
citizenship and entering the Public Service. Whilecertainindividual sundoubtedly fall
through the cracks of s. 16(4)(c) of the PSEA, it is uncertain whether a reasonable
alternative is available that would fill these cracksin afair, consistent and principled
manner. Parliament has conscientiously considered alternativesto s. 16(4)(c) and has
chosen not to pursue them. The role of this Court is not to order that Parliament

should have decided otherwise.

Finally, theinfringing effectsof s. 16(4)(c) do not outweigh theimportance
of the objective sought. The disadvantage to non-citizensrelativeto citizens does not
appear significant: it is almost as difficult for citizens to enter the Public Service as
non-citizens; promotion viaopen competition isadistinct possibility for non-citizens
despite their disadvantage relative to their colleagues; and non-citizens who are
members of the Public Service have unfettered access to closed competitions, which
are by far the more conventional avenue of Public Service promotion. Absent greater
evidence of theimpact on the claimants' career prospects, the inconvenience suffered
is not too high a price to pay for the government’s right to define the rights and

privileges of its citizens.
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Per Arbour J.: Section 16(4)(c) of the PSEA does not infringe s. 15(1) of
the Charter. The appellants have failed to establish that their claim satisfies the third
branch of the Law test for assessing equality claims. The reasonable person in
circumstances similar to those of the claimants would, upon consideration of the
various contextual factors set out in Law, conclude that s. 16(4)(c) of the PSEA does
not offend the essential human dignity of the claimants and therefore does not

discriminate.

At the heart of the third Law inquiry is the recognition that not all
distinctions resulting in differential treatment at law can properly be said to violate
equality rights under s. 15(1) of the Charter. An investigation into whether a legal
distinction made on enumerated or analogous groundsisdiscriminatory isvital to that
determination. The appropriate perspective from which to analyse a claim of
discrimination has both a subjective and an objective component. To read out the
requirement of an objective component would be to allow a claimant simply to assert
without more that his or her dignity has been adversely affected by alaw in order to
ground a s. 15(1) claim and, in so doing, would irrevocably damage the Law
methodology. Whilethere may be certain legislative distinctions, such asthose made
on the basis of race, that can be labelled infringements of s. 15(1) without the need for
a detailed investigation into whether or not they are discriminatory, this is the
exception that proves the rule. In an understandable eagerness to extend equality
rights aswidely as possible, stripping those rights of any meaningful content must be
avoided. Otherwise, the result will be the creation of an equality guarantee that is
far-reaching but wafer-thin, leaving equality rights at the mercy of a diluted
justificatory analysis under s. 1 in almost every case. When the subjective-objective
perspective is properly applied as a necessary condition for making a finding of

discrimination, it becomes more difficult to establish that one’s equality rights have
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been infringed. It also becomes more difficult, having made a finding of
discrimination, to establish that the resulting s. 15(1) violation can bejustified. Freed
of the need to guard the integrity of the legislative process against too easy findings
of s. 15(1) infringements, the justificatory analysis under s. 1 will then be conducted
with the uncompromising rigour that it was intended to have. While this approach to
s. 15(1) may blur the distinction between the kinds of considerations that are
appropriate under that section and the kinds of considerations that are appropriate
under s. 1, the overlap is to some extent merely a function of the fact that s. 15(1)
containsitsowninternal limitation: specifically, itsdifferentiation betweenlegislative

distinctions and discrimination.

Virtually all liberal democraciesimpose citizenship-based restrictions on
access to their public services. These restrictions indicate widespread international
agreement that such restrictions do not implicate the essential human dignity of
non-citizens and that the partial and temporary difference of treatment imposed by
these restrictions is not discriminatory. An analysis of the non-exhaustive list of
contextual factors suggested in Law further militates against afinding that s. 16(4)(c)
of the PSEA violates the essential human dignity of reasonable non-citizens. First,
while in many aspects of their lives, non-citizens in general suffer from the sort of
pre-existing disadvantage, stereotyping, prejudice, and vulnerability that s. 15(1) of
the Charter is directed at remedying, there is doubt as to whether these specific
claimants suffer from pre-existing disadvantage. Onthecontrary, thisisin someways
a case about the maintaining of pre-existing advantage by the claimants, who want to
retain all of the valuable benefitslegally accruing to them as members of the European
Union and citizens of other countries while claiming similar privileges and benefits
afforded to Canadian citizens under an analogous legislative arrangement. Second,

where the ground upon which the claim is made actually corresponds to personal
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differencesthat arerelevant to thelegislative purpose, the claimant will havedifficulty
in proving aviolation of essential human dignity, even if differential treatment on the
basis of that ground is unjustifiable in the vast majority of cases. Citizenship is
relevant to the public distribution of benefits to the extent that it tracks the class of
people who have taken on correlative or reciprocal dutiesin exchange for the receipt
of the benefits in question, such that the withholding of those benefits from
non-citizens cannot constitute an affront to human dignity. Use in this case of the
analogous ground of citizenship as a basis for legislating differential treatment
between individualsis both: (a) unavoidable, inasmuch as |legislating over matters of
citizenship itself entails differential treatment between citizens and non-citizens; and
(b) appropriate, inasmuch as the ground of citizenship corresponds to real personal
differences between the various individuals who would claim benefits from the state.
Finally, the nature and scope of the interests affected by s. 16(4)(c) of the PSEA are
not sufficiently vital and large, nor the effects of that provision sufficiently severeand
localized, to allow the claimantsto successfully make out aviolation of their essential
human dignity. Theinterest at stake here falls considerably short of being an interest
inwork per se. Unlike Andrewsv. Law Society of British Columbia, thisisnot acase
in which the claimants are simply refused entry into their chosen profession because
of their status as non-citizens. At most, what s. 16(4)(c) deprives these claimants of
is a chance to enter into open competition with others for positions in the federal

Public Service.

Per LeBel J.: Section 16(4)(c) of the PSEA does not violate s. 15 of the
Charter. The appellants’ claim does not meet the third branch of the test designed in
Law asthe citizenship preference does not affect the essential dignity of non-citizens.
Whether s. 1 could justify a breach of s. 15 in this case need not be addressed.

However, the approach to the Oakes test must reflect jurisprudential developments
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which acknowledge that the minimal impairment branch of the test may leave a
significant margin of appreciation as to the selection of the appropriate remedies to
Parliament and legislatures, provided they fall within a range of reasonable

alternatives.

Per McLachlin C.J. and L’Heureux-Dubé and Binnie JJ. (dissenting):
Section 16(4)(c) of the PSEA infringes s. 15(1) of the Charter in a way that
marginalizesimmigrants from the fabric of Canadian life. A law which barsan entire
class of personsfrom certain forms of employment, solely on the grounds of alack of
citizenship status and without consideration of the qualifications or merits of
individualsin the group, violates human dignity. It isParliament’ stask to draft laws
in relation to citizenship that comply with s. 15(1). Defining Canadian citizenship
does not require that Parliament be allowed to discriminate against non-citizens. That
some of the appellantsin this case could have become citizens, but chose not to, does
not militate against a finding of discrimination. That a person could avoid
discrimination by modifying his or her behaviour does not negate the discriminatory
effect. The very act of forcing some people to make such a choice violates human

dignity, and is therefore inherently discriminatory.

The infringement in this case is not justified under s. 1 of the Charter.
Assuming that enhancing citizenship and encouraging a small class of civil servants
to become Canadian citizensare pressing and substantial objectives, thediscrimination
complained of is not rationally connected to either of these objectives. First, the
impugned provision confers an advantage upon citizens by discriminating against
non-citizens. Far from being rationally connected to the goal of enhancing citizenship,
the impugned provision undermines this goal, by presenting Canadian citizenship as

benefiting from discrimination agai nst non-citizens, agroup which this Court haslong
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recognized asa“ discrete and insular minority” deserving of protection. Secondly, the
assessment that the citizenship preference seems generally to have worked as an
incentive to naturalize is not persuasive. There is no evidence to suggest that high
rates of naturalization werein any way attributableto the citizenship preference. That
the citizenship preference confers only aminimal advantage upon citizens, becauseiit
isamost as difficult for citizens to enter the Public Service as non-citizens, militates
against finding arational connection. Finally, that citizenship requirements for civil
service are awidespread international practice is neither relevant nor indicative of a
rational connection. Thereisno evidence that other countries with citizenship-based
restrictions on access to Public Service employment share the same objectives as

Parliament in this case.
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The reasons of McLachlin C.J. and L’ Heureux-Dubé and Binnie JJ. were

delivered by

THE CHIEF JUSTICE AND L’HEUREUX-DUBE J. (dissenting) — We agree
with Bastarache J. that s. 16(4)(c) of the Public Service Employment Act, R.S.C. 1985,
c. P-33 (“PSEA”), infringes s. 15(1) of the Canadian Charter of Rights and Freedoms
in away that marginalizes immigrants from the fabric of Canadian life, and endorse
hisreasonson thispoint. Inour view, thisconclusionis mandated by Andrewsv. Law
Society of British Columbia, [1989] 1 S.C.R. 143, which we find to be
indistinguishable on the question of discrimination. We respectfully disagree,
however, that s. 1 justifies the infringement as a“ reasonable limit on equality” (para.

21).

Question 1: Does Section 16(4)(c) of the PSEA Infringe Section 15(1) of the
Charter?

Violation of s. 15(1) dependson finding adiscriminatory distinction, based
on an enumerated or analogous ground. On both counts, this case is similar to
Andrews. First, the distinction at issue is made on the basis of citizenship, the very
ground held to be analogousin Andrews. Onceidentified, an analogous ground stands
as “a constant marker of potential legislative discrimination” and need not be
established again in subsequent cases. Corbiere v. Canada (Minister of Indian and
Northern Affairs), [1999] 2 S.C.R. 203, at paras. 7-10; see also Little Ssters Book and
Art Emporiumv. Canada (Minister of Justice), [2000] 2 S.C.R. 1120, 2000 SCC 69,
at para. 119, per Binnie J. The distinction here at issue, denial of employment

opportunity, is the same distinction recognized in Andrews. A discriminatory
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distinctionisonethat violateshuman dignity: Lawv. Canada (Minister of Employment
and Immigration), [1999] 1 S.C.R. 497. Law affirms Andrews, and must therefore be
taken asfinding that alaw which bars an entire class of persons from certain forms of
employment, solely on the grounds of a lack of citizenship status and without
consideration of thequalificationsor meritsof individualsinthegroup, violateshuman

dignity. See Andrews, supra, per Mclntyre J., at p. 183.

Itisargued that Andrewsisdistinguishable as having turned on provincial
legislation, whereas this case centers upon federal legislation under the citizenship
power. Parliament, it is said, must be granted significant leeway in determining the
rights and privileges attached to citizenship if this power isnot to be trivialized. This
argument, it seemsto us, setsup afal se dichotomy between Parliament’ sright to make
laws regarding citizenship and Parliament’ s duty to ensure that itslaws conformto s.
15(1). Parliament need not choose between legislating with respect to citizenship and
discrimination. Rather, it is Parliament’s task to draft laws in relation to citizenship
that comply with s. 15(1). Thisleaves ample scope for the exercise of the citizenship
power, so long as Parliament does not make distinctions that unjustifiably violate
human dignity: Law, supra. We cannot agree that defining Canadian citizenship

requires that Parliament be allowed to discriminate against non-citizens.

It is also argued that Andrews involved an outright ban on a form of
employment by non-citizens, whereas this case is closer to a lost chance of
employment. Again, thedistinction eludesus. Inboth cases, non-citizenswere denied
employment opportunities, solely because of their citizenship status and for no other

reason.
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Finally, much has been made of the fact that some of the appellantsin this
case could have become citizens, but chosenot to. Inour view, thisconsideration does
not militate against afinding of discrimination. First, such a choice can be attributed
to only two of the appellants. Second, in any event the benefit is denied during the
period that is required before a permanent resident can obtain citizenship. Third, the
fact that a person could avoid discrimination by modifying his or her behaviour does
not negate the discriminatory effect. If it were otherwise, an employer who denied
women employment in his factory on the ground that he did not wish to establish
femal e changing facilitiescould contend that thereal cause of the discriminatory effect
isthewoman’s“choice” not to use men’s changing facilities. Thevery act of forcing
some peopl e to make such achoice violates human dignity, and istherefore inherently
discriminatory. The law of discrimination thus far has not required applicants to
demonstrate that they could not have avoided the discriminatory effect in order to
establish adenial of equality under s. 15(1). The Court in Andrews was not deterred
by such considerations. Onthe contrary, LaForest J. specifically noted that acquiring
Canadian citizenship could in some cases entail the “serious hardship” of losing an
existing citizenship. He left no doubt that this hardship was a cost to be considered

in favour of theindividual affected by the discrimination: Andrews, supra, at p. 201.

[I. Question 2: Is the Breach of Section 15(1) Justified Under Section 1 of the
Charter?

This brings us to s. 1 of the Charter and the question of whether the
discrimination this law effects is justified in a free and democratic society. In
conducting the s. 1 analysis, “it must be remembered that it isthe right to substantive
equality and the accompanying violation of human dignity that has been infringed
when aviolation of s. 15(1) has been found” (Corbiere, supra, per L’Heureux-Dubé

J., at para. 98 (emphasis deleted)). Indeed, “cases will be rare where it is found
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reasonable in a free and democratic society to discriminate” (see Adler v. Ontario,
[1996] 3 S.C.R. 609, per L’Heureux-Dubé J., at para. 95 (citing Andrews, supra, per
Wilson J., at p. 154)). Discrimination on the basis of non-citizenship will attract close

scrutiny. To quote La Forest J. in Andrews, supra, at p. 201:

If we allow people to come to live in Canada, [we] cannot see why they
should betreated differently from anyoneelse. Section 15 speaksof every
individual. There will be exceptions no doubt, but these require the
rigorous justification provided by s. 1.

The majority of this Court in Andrews held that the burden of justification in cases

such as thisis“onerous”.

This Court has held that in order to invoke the protection of s. 1, the
government must demonstratethat aninfringement of the Charter “is‘ reasonable’ and
‘demonstrably justified in a free and democratic society’” (R. v. Oakes, [1986] 1
S.C.R. 103, at p. 135). The test that this Court has fashioned to make such a
determination requires that (1) the objective of the legislation be pressing and
substantial; (2) the rights violation be rationally connected to the aim of the
legislation; (3) the impugned provision minimally impair the Charter guarantee; and
(4) the effect of the measure be proportional to its objective so that the attainment of
the legislative goal is not outweighed by the abridgment of the right (see Egan v.
Canada, [1995] 2 S.C.R. 513, at para. 182, per lacobucci J. (citing Oakes, supra, at
pp. 138-39)).

We agree with the majority that two objectives can be attributed to the
impugned legislation: encouraging non-citizens to naturalize, and enhancing

citizenship. We note in passing that the majority reasons appear to restate or modify
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the objectives asthe s. 1 analysis progresses. However, since our disagreement turns
on the rational connection component of the s. 1 analysis, this point need not detain
ushere. Inour view, when two objectives are accepted as pressing and substantial, the
s. 1 analysismust be applied to each of them separately, so that anindividual isnot left
guessing as to the state objective purported to justify the infringement of his or her

Charter rights. We will consider these objectivesin turn.

Assuming that “enhancing citizenship” and encouraging a small class of
civil servants to become Canadian citizens are pressing and substantial objectives,
thereby satisfying the first requirement of the Oakes test, we are not satisfied that the
discrimination complained of isrationally connected to either of these objectives. In
order to satisfy this portion of the s. 1 test, the government must show that the
impugned law is* carefully designed to achieve the objectivein question”; it must not

be “arbitrary, unfair or based on irrational considerations” (Oakes, supra, at p. 139).

It is argued that a law giving citizens an advantage in connection with
Public Service employment is rationally connected to the legislative objective of
enhancing citizenship. With respect, we think this characterization missesthe crucial
point, which is that the impugned provision confers an advantage upon citizens by

discriminating against non-citizens. Far from being rationally connected to the goal

of enhancing citizenship, the impugned provision underminesthisgoal, by presenting
Canadian citizenship as benefiting from, as nourished by, discrimination against non-
citizens, a group which this Court has long recognized as a “discrete and insular
minority” deserving of protection (Andrews, supra, at p. 152). It seemsto usthat such
reasoning is incompatible with the view of Canadian citizenship as defined by
“tolerance”, “abelief in equality” and “respect for all individuals’ (Citizenship and

Immigration Canada, available at <http://www.cic.gc.ca/english/about/fag/ask-
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23e.html> and <http://www.cic.gc.calenglish/newcomer/wel come/wel -03e.html>). As
the majority pointsout at para. 52, “[iJmmigrants come to Canada expecting to enjoy
the same basic opportunities ascitizens’. Accordingly, the majority argues that work
and employment, which are “fundamental aspects’ of Canadian society, “should be.
.. asequally accessible to them asto Canadian citizens’ and that “[d]iscrimination in
these areas hasthe potential to marginalizeimmigrantsfromthefabric of Canadianlife

and exacerbate their existing disadvantage in the Canadian labour market”.

To put it another way, wefail to see how the value of Canadian citizenship
can in any way be enhanced by alaw that the majority concedes discriminates against
non-citizens, particularly given LaForest J.’ srecognitionin Andrews, supra, at p. 197,
that “[o]ur nation has [historically] drawn strength from the flow of people to our
shores’. In this regard, we also find Linden J.A.’s evolutionary view of Canadian
citizenship compelling: “The broader, inclusive, Canadian view of citizenship which
has emerged brings with it important legal ramifications. . . . It isatool of equality,
not exclusion” (Lavoie v. Canada, [2000] 1 F.C. 3 (C.A.), at para. 121). A law that
favours the relatively advantaged group of Canadian citizens over the relatively
disadvantaged group of non-citizens serves to undermine, not further, the value of
Canadian citizenship, based as it is on principles of inclusion and acceptance. The
anomaly of this reasoning is accentuated by the majority’s contention that the

citizenship preference only minimally advantages citizens. The notion that a trivial

advantage, secured at the cost of violating s. 15(1)’ sequality guarantee, could enhance

citizenship, is difficult for us to fathom.

Moreover, the government presented no evidence that excluding non-
citizensin fact furthersthe objective of enhancing citizenship. Themajority addresses

this difficulty by arguing, at para. 59, that “ Parliament is entitled to some deference
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as to whether one privilege or another advances a compelling state interest”. But
judicial deference alone cannot establish arational connection. In M. v. H., [1999] 2

SC.R. 3, a paras. 78-79, lacobucci J., writing for the majority, stated:

As Cory J. stated in Vriend, supra, at para. 54: “The notion of judicial
deference to legidative choices should not . . . be used to completely
immuni ze certain kinds of legislative decisions from Charter scrutiny.”
Under s. 1, the burden is on the legislature to prove that the
infringement of aright isjustified. 1nattempting to discharge thisburden,

thelegislature will haveto providethe court with evidence and arguments
to support its general claim of justification.

In that case, this Court concluded the impugned legislation was not saved by s. 1 after

finding “no evidence” of arational connection (M. v. H., supra, at paras. 109-15).

In previous decisions, this Court has duly granted a greater degree of
deference to legislation with a valid objective related to social justice, for example,
legislation that promotes the protection of a socially vulnerable group (see Irwin Toy
Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927). Itfollowsfromthisprinciple
that “[a] less deferential stance should be taken and a greater onus remain on the state
to justify its encroachment on the Charter right”, where, as here, “the nature of the
infringement lies at the core of the rights protected in the Charter and the social
objective is meant to serve the interest of the maority” (see Adler, supra, per
L’ Heureux-Dubé J., at para. 95). Asour colleague Bastarache J. concedes, at para. 53,
“[s. 16(4)(c)] does not promote the interests of avulnerable group, is not premised on
particularly complex social science evidence, and interferes with an activity (namely
employment) whose social valueisrelatively high”. Indeed, this Court hasrecognized

that employment is a fundamental aspect of an individual’s life and an essential
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component of identity, personal dignity, self-worth and emotiona well-being (see
McKinley v. BC Tel, [2001] 2 S.C.R. 161, 2001 SCC 38, at para. 53 (citing Reference
Re Public Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, per Dickson
C.J,, at p. 368)). Given the onuson the state in this case, we are of theview that it is
incumbent on the government to offer at least some evidence that the impugned law
furthers the objective of promoting the value of Canadian citizenship before the s.

15(1) violation can be justified.

We concludethat inthiscase, asin M. v. H., supra, and Vriend v. Alberta,
[1998] 1 S.C.R. 493, the infringing measure was antithetical to the objective sought
to be achieved. Thereisno rational connection between the discrimination effected

by s. 16(4)(c) of the PSEA and the objective of enhancing citizenship.

We now turn to the second objective. It is argued that a law giving
citizens an advantage in connection with Public Service employment is rationally
connected to thelegisl ative objective of encouraging naturalization. Atfirst blush, this
may seem plausible: since non-citizens could avail themselves of this same benefit by
naturalizing, they have an incentive to do so. However, it seems to us this benign
characterization fails to capture the significance of the government’s position. In
essence the government’ sargument isthis: we discriminate against peoplelawfully in
Canada so that they will value citizenship and be motivated to become citizens, at
which point we will cease to discriminate against them. As noted above, the
discrimination in question isat odds with the values of tolerance, equality and respect

that the government acknowledges lie at the heart of Canadian citizenship.

Moreover, aswith thefirst objective asserted, the government introduced

no evidence capable of supporting the contention that the discrimination complained
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of actually worksasan incentiveto naturalize. Weare not persuaded by the majority’s
assessment, at para. 60, that the citizenship preference “seems generally to have
worked”. That theimpugned provision wasin effect at atime when the naturalization
rate was high does not prove that the impugned provision caused the high
naturalization rate. There is no evidence to suggest that high rates of naturalization

were in any way attributable to the citizenship preference.

Indeed, the majority’ s assertion that the citizenship preference confers a

minimal advantage upon citizens militates against finding arational connection. That

it is “amost as difficult for citizens to enter the Public Service as non-citizens’
(emphasisdel eted) and “ thelatter’ sdisadvantagerel ativeto theformer doesnot appear
significant”, as the majority believes (para. 71), works against the notion that the
citizenship preference causally contributed to high rates of naturalization. Still less
canit beargued that the citizenship preferencewas* carefully designed” to achievethe

objective of encouraging non-citizens to naturalize (Oakes, supra, at p. 139).

For these reasons, we conclude thereis no rational connection between s.

16(4)(c) of the PSEA and the objective of encouraging non-citizens to naturalize.

Finally, wewould add this. Thefact that citizenship requirementsfor civil
service are a “widespread international practice” (para. 59) is neither relevant nor
indicative of a rational connection in this case. There is no evidence that other
countries with citizenship-based restrictions on access to Public Service employment
share the same objectives as Parliament in this case. In fact, the government itself
argued at trial that most democratic countries with citizenship requirements on Public
Service employment have different immigration policies and realities and therefore

base their citizenship requirements on different legislative objectives. For instance,
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the respondents’ record suggests that Germany’s citizenship requirement is tied to
concerns about loyalty and commitment: “ The fundamental duty of the civil servant
isderived from the concept of acivil servant’ s position asone of serviceand loyalty”.
Moreover, the government argued that New Zealand’s citizenship restriction on
national security postings “istailored to a narrower legislative purpose which would
not serve the broader citizenship objectives of the Canadian Parliament” (Lavoie v.
Canada, [1995] 2 F.C. 623 (T.D.), at pp. 670-71). While we take no position on why
other countries impose citizenship-based restrictions, we do not believe the practice
of these countries can form the basis of our decision without at |east some evidence
that they share similar objectives as Parliament. In arriving at this conclusion, we
place no restrictions on Parliament’s ability to impose citizenship-based restrictions
on certain Public Service jobs (such as positions that relate to a political function or

national security) as legitimate qualifications of employment.

Since both of the stated objectivesfail the rational connection component
of the test set out in Oakes, the infringement of s. 15(1) of the Charter cannot be
justified under s. 1. We would allow the appeal with costs throughout and declare s.
16(4)(c) of the PSEA to be of no force and effect.

The judgment of Gonthier, lacobucci, Maor and Bastarache JJ. was

delivered by

BASTARACHE J. — Canadian citizens receive preferential treatment in
federal Public Service employment by virtue of s. 16(4)(c) of the Public Service
Employment Act, R.S.C. 1985, c. P-33 (“PSEA”). The appellants, foreign nationals
who sought employment in the Public Service without having obtained Canadian

citizenship, challenge this provision as a violation of their equality rights under s.
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15(1) of the Canadian Charter of Rights and Freedoms. They claim the preference
withholds a benefit from them that is enjoyed by Canadian citizens and, in so doing,
undermines their essential human dignity. In addition, they claim such treatment
cannot be justified as areasonable limit on equality under s. 1 of the Charter. For the
reasons that follow, | conclude that s. 16(4)(c) of the PSEA violates s. 15(1) of the

Charter but can be justified as areasonable limit on equality under s. 1.

|. Factual Background

Canadian citizens have enjoyed privileged access to the federal Public
Serviceever since the enactment of amendmentsto the Civil Service Act, R.S.C. 1906,
C. 16; see The Civil Service Amendment Act, 1908, S.C. 1908, c. 15. The amended Act
replaced a process of patronage appointment with the principle of open competition
to the Civil Service; it originally applied only to the Ottawaregion, but was extended
country-wide in 1918 (The Civil Service Act, 1918, S.C. 1918, c. 12, s. 38). The
original version of the present citizenship preferencewasinscribedins. 14 of the 1908
Act, which provided: “No person shall be admitted to [the Civil Service] unlessheis
anatural-born or naturalized British subject, and has been aresident of Canadafor at
least three years’. This provision made citizenship a prerequisite for Civil Service
employment, not a preference; under the 1918 Act, it could only be waived by Order-
in-Council (s. 41(1)). In 1961, the requirement of citizenship was changed to a
preference for Canadian citizens in consideration for open competition; see Civil
Service Act, S.C. 1960-61, c. 57, s. 40(1)(c). The 1961 Act also accorded preference
to veterans and widows of veterans (s. 40(1)(a) and (b)). All three preferences
continue to this day, despite a complete revision to the legislative schemein 1967, at
which timethe Civil Service Act wasrepeal ed and the Public Service Employment Act,
S.C.1966-67, c. 71, wasenacted initsplace. The 1967 Act also established the Public
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Service Commission (“PSC” or “Commission”), which took on amodified role of its
predecessor, the Civil Service Commission. Norelevant amendmentshavetaken place

since that time.

Today, the appointment of qualified persons to the Public Service is the
exclusiveresponsibility of the PSC. By authority of the PSEA, the Commi ssion makes
appointments in all government departments and agencies that do not have separate
staffing authority under specific legislation; see Public Service Staff Relations Act,
R.S.C. 1985, c. P-35, Part | of Schedule |I. Staffing takes place either by open or
closed competition, the difference being that closed competitions are restricted to
existing employees of the Public Service. Open competitions generally involvethree
stages: theinventory stage, in which persons submit applications to the Commission
for general consideration; the referral stage, in which the Commission responds to
departmental staffing requests by referring qualified applicants to the requesting
department; and the selection stage, in which the requesting department prepares an
eligibility list from the list of qualified referrals and, assuming the competition is not

cancelled, chooses from the eligibility list.

Thecitizenship preferenceat issuein thisappeal occursat thereferral stage
of open competitions. This means that non-citizens are eligible (and indeed
encouraged) to submit their resumesto the Commissionfor consideration, and that, for
the sake of this appeal, non-citizens who are referred by the Commission face no
disadvantage compared to citizens. It also means that non-citizens enjoy the same
privilegesascitizenswith respect to closed competitions; these arethe principal means
by which the Public Servicefillsits staffing needs. Finally, the citizenship preference
isjust that: a preference. Non-citizens are routinely referred to open competition

where, in the opinion of the Regional PSC Director, there are insufficient qualified
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Canadians to fill the particular position; see PSC, Personnel Management Manual
(1985), ss.5.1(2) and 5.4(3). Giventhedemand for Public Service employment among
the citizenry, such referrals are rare in proportion to the overall number. While no
statistics are kept on the number of non-citizens referred to open competition, the
Regional Director of the National Capital Region of the PSC, Mr. Peter Stewart,
recalled approximately “adozen” suchreferralsin aone-year period. Thisrepresented
less than 2 percent of the total number of referrals that year, although it is not known

what percentage of the referred candidates were successful.

The appellants are all foreign nationals who, in one way or another, were
disadvantaged by the application of s. 16(4)(c). Janine Bailey isa Dutch citizen and
a citizen of the European Union (“EU”); she moved to Canada with her husband in
1986 and was admitted as a permanent resident. Although eligible to apply for
Canadian citizen in 1989, Bailey chose not to do so because it would have meant
relinquishing her Dutch citizenship. She testified that she had emotional ties to the
Netherlands and may one day haveto return to take care of family members. Despite
her foreign citizenship, Bailey was appointed by open competition to a three-month
term position as a shift clerk with the Canada Employment and Immigration
Commission. This employment was extended through a succession of term
appointments, during which time she repeatedly sought promotion through open and
closed competition. In the closed competitions, she was screened out at least three
timesfor lack of relevant experience and/or knowledge; afourth time she successfully
obtained a position as an Immigration Examining Officer (PM-01). She also had
mixed success in open competition. In one case, she was screened out of a PM-02
competition to which 144 Canadians were referred; in another, she was screened out
of a PM-03 position to which 40 Canadians were referred. Both times she registered

acomplaint withthe PSC, which ruled itsdiscretion had been properly exercised under
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s. 16(4)(c). Eventually, Bailey was referred by open competition to a PM-03
competition but failed to meet the department’s rated requirements. As of trial, she

remained at the PM-01 classification.

Elisabeth Lavoieisan Austrian citizen and acitizen of the EU; like Bailey,
she moved to Canada with her husband and was admitted as a permanent resident.
Lavoie also declined to apply for Canadian citizenship because she feared it would
jeopardize her Austrian and EU citizenship. She testified she would become “a
foreigner in [her] own country” and would have limited work opportunities. Unlike
Bailey, Lavoienever obtained Public Service employment by open competition; rather,
she obtained a short-term contract with the Department of Supply and Services
(*"DSS”) through a personnel agency, Harrington Temporary Services. This contract
lasted for 22 weeks, during which time Lavoie applied to fill the position permanently.
DSS even submitted a “named referral request” to the PSC on her behalf, formally
requesting she bereferred as a candidate for the position. To everyone’'s*shock”, the
named referral request was refused. The PSC used its s. 16(4)(c) discretion to refer
aCanadian citizen, who was appointed on aterm basisthefollowing month. Lavoie's
contract was thereby terminated, and she sought employment in the provincial Public
Service and the private sector. The following year, the term appointment was not

renewed and the position was declared redundant.

Jeanne To-Thanh-Hien is a French citizen born in Vietnam; she moved to
Ottawain 1987 at the suggestion of her sister, atranslator for the federal government.
Unlike Bailey and Lavoie, To-Thanh-Hien obtained Canadian citizenship in 1991 and
did not haveto relinquish her foreign citizenship to do so. Before arriving in Canada,
To-Thanh-Hien applied for employment as aFrench-language editor and wasreferred

to the PSC’'s Employment Services for Visible Minorities Program. The Program
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informed her that all possible efforts would be madeto find her ajob, but they did not
mention the existence of a citizenship preference. After applying to several
government agencies, To-Thanh-Hien was informed that the Program could not do
anything for her until she became a Canadian citizen. She did, however, manage to
obtain temporary work with several government departments, notably Agriculture
Canada, both on her own and through a personnel agency. In the spring of 1988, To-
Thanh-Hien applied unsuccessfully for two open competitions; in one of them, shefelt
encouraged to apply but was eventually told her citizenship precluded referral.
Eventually, she was appointed in an open competition to a secretarial position,
something for which she felt overqualified. She was again successful in an open
competition in 1993, by which time she had obtained Canadian citizenship, and held
aterm position with the Department of Human Resources until 1994. Asof trial, To-
Thanh-Hien was a project coordinator for the Employment Equity Branch of Human

Resources Development Canada.

In all three cases, the appellants sought declaratory relief and damages on
congtitutional grounds due to the application of s. 16(4)(c) of the PSEA, arguing it
breached s. 15(1) of the Charter. In the Federal Court, Trial Division, Wetston J.
allowed the s. 15(1) claim, but held that the legislation could be justified under s. 1 of
the Charter. He rejected less intrusive alternatives on the basis of administrative
inconvenience and held, further, that Parliament was entitled to amargin of deference
in balancing the state interest in enhancing citizenship against the non-citizen’'s
interest in pursuing Public Service employment. Wetston J. did not have the benefit
of Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497,
when rendering hiss. 15(1) judgment. On appeal, Marceau J.A. dismissed thes. 15(1)
claim on the groundsthat citizenship was not a suspect marker of discriminationinthe

context of federal laws defining the rights and privileges of citizenship. Desjardins
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J.A. concurred intheresult, but for essentially the samereasonsasthetrial judge: that
thelaw violated s. 15(1) but wasjustified under s. 1 of the Charter. Both Marceau and
Desjardins JJ.A. applied Law, supra, to the s. 15(1) analysis. Linden J.A. dissented,
holding that the law violated s. 15(1) and failed both the minimum impairment and
final balancing stages of s. 1. The appellants were granted leave to appeal to this
Court on May 25, 2000, [2000] 1 S.C.R. xiv.

[I. Relevant Statutory Provisions

Public Service Employment Act, R.S.C. 1985, c. P-33

16. ...

(4) Where, in the case of an open competition, the Commission is of
the opinion that there are sufficient qualified applicants who are

(c) persons who are Canadian citizens who do not come within
paragraph (a) or (b),

to enablethe Commission to establish an eligibility list in accordancewith
this Act, the Commission may confineits selection of qualified candidates
under subsection (1) to the applicants who come within paragraph (a),

paragraphs (a) and (b) or paragraphs (a), (b), and (c).

Canadian Charter of Rights and Freedoms

1. The Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and
democratic society.

15. (1) Every individual isequal before and under the law and hasthe
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
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national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

[1l. Judgments Below

A. Federal Court, Trial Division, [1995] 2 F.C. 623

As noted above, Wetston J. did not have the benefit of Law, supra, when
rendering hiss. 15(1) judgment. At thetime, the controlling authority on s. 15(1) was
Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, which set forth
three criteria for a violation of equality rights: (1) the existence of a legislative
distinction based on a personal characteristic; (2) the distinction being based on an
enumerated or analogous ground; and (3) the existence of discrimination in the
substantive sense through the imposition of a burden or denial of a benefit. Thetrial
judge noted that s. 16(4)(c) created a distinction on its face, and that the distinction
was based on the prohibited ground of “citizenship”: see Andrews, supra, at p. 183.
Hethen considered the respondents’ argument that while citizenship could not be used
as a proxy for merit in provincial laws governing the professions, it constituted an
acceptable ground of discrimination in the context of federal laws defining the rights
and privileges of citizenship. After canvassing American authority on this subject
(which generally allows citizenship preference in the context of the federal Public
Service, but scrutinizesit more strictly at the state level), he concluded that Canadian
equality law would not countenance such a result. Rather, the relevant question in
assessing substantive discrimination was whether the law imposes a burden or denies

a benefit based on a prohibited ground; in his view, s. 16(4)(c) did so.

At the s. 1 stage, Wetston J. reviewed the legidlative history of the

provision and concluded it stemmed from two objectives. to enhance the meaning,
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value and importance of citizenship in the context of federal Public Service
employment and, as part of this, to provide an incentive for non-citizensto naturalize.
He went on to hold that the objectives were pressing and substantial in so far as “[a]
nation-state clearly has the right, as part of its domestic law, to determine who is a
citizen and what rights and obligations may flow from that status’ (p. 658; citing
Winner v. SM.T. (Eastern) Ltd., [1951] S.C.R. 887, at pp. 918-19). Moreover,
Wetston J. relied on the evidence of Peter H. Schuck, an American citizenship expert,
for the proposition that citizenship serves important political, emotional and
motivational purposes. He rejected the appellants' argument that concrete evidence
of increased naturalization rates was required in order to establish the naturalization

objective as pressing and substantial.

With respect to proportionality, thetrial judgefirst held, at p. 664, that “in
light of international practice alone, Parliament had a reasonable basis for assuming
that the means chosen would achieve the desired ends’. This brought him to the
minimum impairment test, in which he canvassed four alternatives to the current
citizenship preference. Thefirst, an all-out ban on the preference, wasrejected on the
grounds that Parliament need not adopt “the absolutely least intrusive means of
achieving its objective” (p. 667). The others — a preference for jobs serving a
“political function” only (the American state and European models), an exception for
permanent residents who seek naturalization as soon as possible (the Australian
model), and apreference for jobs affecting “ national security” only (the New Zealand
model) — were all rejected on the grounds that, in cases requiring a balance of
competing interests, it was not the court’s role to second-guess Parliament’s
conclusions. Finally, thetrial judge held that any burden inflicted on non-citizens by
the preference was not of a serious enough nature to outweigh the salutary effects of

the legislation (p. 677).
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B. Federal Court of Appeal, [2000] 1 F.C. 3

On appeal, Marceau J.A. agreed with the respondents that, in contrast to
provincial laws such as those impugned in Andrews, qualifications imposed by
Parliament with respect to the status of landed immigrants could not be criticized
under s. 15(1). The reason for thisisthat in the latter context, there is not sufficient
similarity between citizens and non-citizensto giveriseto adiscrimination claim; the
latter have such aspecial statusthat “[t]o try to apply equality rights between citizens
and non-citizens.. . . [would] negate or abolish the concept of citizenship altogether”
(para. 11). Inthealternative, Marceau J.A. held that apreferencefor citizensin Public
Service employment was “relevant” to the aims of the PSEA and, on that basis,
acceptable under s. 15(1). In hisview, the relevancy test hel ped answer the question
whether the impugned provision prejudicially affected the human dignity of the s.
15(1) claimant: seelLaw, supra. Inany case, he concluded, at paras. 25-26, that “[t]he
intent to enhance the value of citizenship does not denigrate the landed immigrant in
amanner based upon a personal characteristic”, and that the law “cannot . . . be seen
objectively as demeaning in any way the human dignity of the appellants or non-

citizens generally”.

Both Desjardins J.A. (concurring) and Linden J.A. (dissenting) disagreed
with thisfinding and found as. 15(1) violation. Theformer agreed with Marceau J.A.
that, unlike the legislation considered in Andrews, the citizenship preference in the
PSEA was “another feature of the rights and privileges of Canadian citizens” (para.
58); however, she focused on the history of discrimination against aliens in Canada
and concluded, at para. 64, that “the impugned legislation puts, in a serious

disadvantageous position, membersof adiscrete and insular minority and affectsthem
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in their search for employment”. The latter provided alengthy summary of Law, and
had no difficulty finding that the law differentiated between two groups on the basis
of an analogous ground. Focussing mainly on the third branch of Law, Linden J.A.
based his finding of discrimination on four points: (1) the citizenship preference
further discriminates against an already disadvantaged group; (2) denying people the
chance to work is far more serious than refusing them some monetary benefit or
procedural right; (3) derogating from the rights of non-citizens does little to enhance
the rights of citizens, and (4) the provision makes no reference to the needs and
capacities of the targeted group. At one point in this discussion, Linden J.A. stated,
at para. 167, that “[b]eing told that your ‘kind’ is not permitted to apply for ajob,

seriously demeans the human dignity of the applicant”.

At the s. 1 stage, Desjardins and Linden JJ.A. parted ways. The former
essentially upheld thefindingsof thetrial judge, although she paid |ess attention to the
final balancing under s. 1. In her view, drawing the line with respect to citizenship
preference in the Public Service was a“ political consideration” (para. 99) which she
was nhot prepared to disturb. Linden J.A., in dissent, held that the trial judge made a
palpable and overriding error in not finding that the citizenship preference was also
enacted to address concerns of commitment and loyalty which arise when non-citizens
are hired to serve the Canadian public. In hisview, this objective was apparent from
a1908 speech inthe House of Commons and a 1985 discussion paper circul ated by the
Minister of Justice. Although he found such an objective was not pressing and
substantial, he conceded that the two objectives identified by the trial judge “may
warrant some compromise of equality rights” (para. 194). Linden J.A. proceeded to
decide the case on minimum impairment grounds, finding no less than five waysin
which Parliament could have achieved itsobjectiveslessintrusively. Whileconceding

the legislation was “not as bad as it could be” (para. 208), Linden J.A. observed that
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Parliament has never turned its mind to the above alternatives other than an all-out ban
on the preference and, for that reason, has not passed legislation which is * carefully
tailored to minimize impairment of the Charter right” (para. 208). He would have
reached this conclusion no matter what standard of deference was applied to the
legislation. Finally, with respect to thefinal balancing test, Linden J.A. provided five
reasons why the del eterious effects of the legislation outweighed its benefits: (1) the
legislation excludes up to 600,000 people from nearly 250,000 jobs and, on an
individual level, “halts individual growth and opportunity at self-attainment in order
to ensure that cooks, deckhands and curators, and for that matter interpreters, prison
guards and secretaries, are Canadian citizens’ (para. 215); (2) the legislation
undermines people’'s legitimate reasons for maintaining a connection with their
homeland, something Canada al ready recognizesby allowing dual citizenship; (3) any
benefitsin terms of commitment and loyalty to Canada are remnants of abygone era;
(4) there is no evidence that, as compared to the burdens of obtaining citizenship, the
benefits of enhanced citizenship and increased naturalization actually accrue; and (5)
one of the effects of the legislation isto undermine the merit principle underlying the

statute as awhole.

V. Issues

Thefollowing two constitutional questionswere stated by the Chief Justice
on October 31, 2000:

1. Doesparagraph 16(4)(c) of the Public Service Employment Act, R.S.C.
1985, c. P-33, onitsown or in its effect, discriminate against persons
on the basis of citizenship by providing a preference to Canadian
citizens over non-citizens in open competitions in the federal public
service, contrary to section 15(1) of the Canadian Charter of Rights
and Freedoms?
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2. |If theanswer to question oneisyes, isthe discrimination areasonable
limit prescribed by law which can be demonstrably justified in afree

and democratic society under section 1 of the Canadian Charter of
Rights and Freedoms?

V. Analysis

A. Section 15(1)

This Court has twice considered the rel ationship between citizenship and
s. 15(1) of the Charter. The first time was Andrews, supra, which concerned a
provincial law barring non-citizens from access to the legal profession; the law was
struck down as a violation of s. 15(1) and was not saved under s. 1. The second time
was Chiarelli v. Canada (Minister of Employment and Immigration), [1992] 1 S.C.R.
711, which, by contrast, involved a federal law authorizing the deportation of
permanent residents convicted of serious criminal offences; as s. 6 of the Charter
specifically authorized differential treatment of non-citizensfor immigration purposes,
thelaw was held not to be discriminatory (p. 736). Thiscase has muchincommon with
both Andrews and Chiarelli. Like Andrews, it involves differential treatment in
employment that is not explicitly authorized by the Charter; like Chiarelli, it involves
afederal law that is part of arecognized package of privileges conferred on Canadian
citizens. This combination of factors makes it difficult to decide whether, at the end
of the day, the law conflicts with the purpose of s. 15(1) of the Charter. Based on this

Court’srecent s. 15(1) jurisprudence, | conclude that it does.

Theintegrated approachto s. 15(1) isset forthin Law, supra. Inthat case,

lacobucci J. summarized, at para. 88, the proper approach to s. 15(1) as follows:



-37-

... acourt that is called upon to determine a discrimination claim under
s. 15(1) should make the following three broad inquiries:

(A) Doesthe impugned law (a) draw a formal distinction between the
claimant and others on the basis of one or more personal
characteristics, or (b) fail totakeinto account the claimant’ salready
disadvantaged position within Canadian society resulting in
substantively differential treatment between the claimant and others
on the basis of one or more personal characteristics?

(B) Isthe claimant subject to differential treatment based on one or
more enumerated and anal ogous grounds?

and

(C) Doesthedifferential treatment discriminate, by imposing a burden
upon or withholding a benefit from the claimant in a manner which
reflectsthe stereotypical application of presumed group or personal
characteristics, or which otherwise has the effect of perpetuating or
promoting the view that the individual is less capable or worthy of

recognition or value as a human being or as a member of Canadian
society, equally deserving of concern, respect, and consideration?

The third of these inquiries is perhaps the most challenging; it is to be assessed from
the perspective of the claimant, having regard to several “contextual factors’. The
factors suggested in Law, while not exhaustive, are (1) pre-existing disadvantage,
stereotyping, prejudice or vulnerability, (2) correspondence between the ground
claimed and the actual needs, capacity or circumstances of the claimant or others, (3)
any ameliorative purpose or effects of the impugned law upon a more disadvantaged
person or group, and (4) the nature and scope of the interest affected by the impugned
law. Essential to any s. 15(1) claim is a conflict between the effect of the impugned
legislation and the purpose of s. 15(1); the latter is defined as “to prevent the violation
of essential human dignity and freedom through the imposition of disadvantage,
stereotyping, or political or social prejudice, and to promote a society in which all
persons enjoy equal recognition at law as human beings or as members of Canadian
society, equally capable and equally deserving of concern, respect and consideration”

(Law, at para. 51).



39

-38 -

At first blush, the first two broad inquiries raise little controversy in this
appeal: theimpugned law draws aclear distinction between citizens and non-citizens,
and the latter constitutes an analogous ground of discrimination under s. 15(1): see
Andrews, supra, at p. 183. Nevertheless, the respondents argue that the whole point of
federal citizenship legislation is to treat citizens and non-citizens differently, and
therefore that thetwo groups cannot validly be compared for s. 15(1) purposes. Asthey
putit, “[b]y universal definition and by constitutional fiat, . . . citizensand non-citizens
are unequal in status. To treat them equally would be to negate or abolish the concept
of citizenship”. Thisargument isanimated by the following passage from Law, supra,

at paras. 56-57:

Locating the appropriate comparator is necessary in identifying
differential treatment and the grounds of the distinction. Identifying the
appropriate comparator will be relevant when considering many of the
contextual factorsin the discrimination analysis.

To locate the appropriate comparator, we must consider a variety of
factors, including the subject-matter of the legislation. The object of as.
15(1) analysis is not to determine equality in the abstract; it is to
determine whether theimpugned |l egislation creates differential treatment
between the claimant and others on the basis of enumerated or anal ogous
grounds, which resultsin discrimination. Both the purpose and the effect
of the legislation must be considered in determining the appropriate
comparison group or groups. Other contextual factors may also be
relevant. The biological, historical, and sociological similarities or
dissimilarities may be relevant in establishing the relevant comparator in
particular, and whether the legislation effects discrimination in a
substantive sense more generally: see Weatherall, supra, at pp. 877-78.
[Emphasis added.]

On the basis of this passage, the respondents concede that citizens and non-citizens
may, in certain contexts, appropriately be compared for equality purposes. In their
view, however, such a comparison is not appropriate in the case of “a citizenship
defining law that draws a constitutionally permitted distinction between citizens and

non-citizens’. In such acase, the s. 15(1) analysis would undermine the fundamental
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difference between citizens and non-citizens and invade Parliament’s exclusive

jurisdiction over naturalization and aliens.

Whether citizensare an appropriate comparator inthiscaseis, inmy view,
better dealt with as a contextual factor under the third branch of the Law analysis than
as a bar to recognizing a legislative distinction. Although lacobucci J. stressed the
importance of identifying an appropriate comparator group, there is nothing in Law to
indicate that the first inquiry is anything but a threshold test. On the contrary, the
preciseinquiry at thefirst stageiswhether the law drawsaformal distinction “ between
the claimant and others’ (para. 88 (emphasis added)). Not only is it normally the
claimant’ s prerogativeto choose the appropriate comparator group, but thecourtisonly
to step in where “the differential treatment is not between the groups identified by the
claimant, but rather between other groups” (para. 58 (emphasis added)). By contrast,
the type of scrutiny proposed by the respondents — namely, to choose comparator
groups based on jurisdictional considerations — finds no support either in Law or in
any other s. 15(1) case. Onthecontrary, the very essence of an entrenched bill of rights
such asthe Charter isto analyse differential treatment asan issue of equality rights, not
of federal versus provincial jurisdiction. Professor Hogg makes this point as follows
(P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), vol. 2, at pp. 52-2 and 52-
3):

... the position before April 17, 1985, when s. 15 of the Charter of Rights
came into force, was dictated by the doctrine of parliamentary
sovereignty: generally speaking, the Parliament or a Legislature could
discriminate asit pleased in enacting otherwise competent legislation. . . .
Before the coming into force of s. 15, discrimination against aliens and
naturalized subjects, and against Indians, was undoubtedly competent to
the federal Parliament.
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In my view, the respondents’ argument promises areturn to the days when federalism,
not Charter principles, governed the constitutionality of citizenship laws. see R. J.
Sharpe, “ Citizenship, the Constitution Act, 1867, and the Charter”, in W. Kaplan, ed.,
Belonging: The Meaning and Future of Canadian Citizenship (1993), 221, at pp. 221-
44. Themodern approachisto scrutinizedifferential treatment according to entrenched
rightsand freedoms and, inthe s. 15(1) context, the concept of essential human dignity
and freedom. | am confident that such an approach would not * abolish the concept of
citizenship” as stated by the respondents. Although the contextual factors weigh in
favour of the appellantsin this case, many federal alienage laws could, depending on
the context, survivethethird branch of the Law analysis. Thisis, of course, essentially

what happened in Law itself.

The respondents’ argument is similarly problematic at the second stage,
which asks only whether the claimant is* subject to differential treatment based on one
or more enumerated and analogous grounds’: see Law, supra, at para. 88. As
citizenship was recognized as an analogous ground in Andrews, | can find no authority
for qualifying this finding according to the context of a given case. The point of the
analogous grounds, according to Law and subsequent cases, is that they are “ suspect
markers” of discrimination: the groups occupying them are vulnerable to having their
interestsoverlooked no matter what thelegislative context. Further, asthethirdinquiry
in Law functions to constrain s. 15(1) claims to cases of genuine discrimination, such
analysis should not be pre-empted at the second stage. Thisisespecially so given this
Court’ s recent finding that once a ground is found to be analogous, it is permanently
enrolled as analogousfor other cases. see Corbierev. Canada (Minister of Indian and

Northern Affairs), [1999] 2 S.C.R. 203, at para. 8.
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At the third stage of Law, the precise issue is whether the impugned law
perpetuates the view that the claimants are less capable or less worthy of recognition
or value as human beings or as members of Canadian society: seeLaw, supra, at para.
99. Under thisrubric, the respondents’ distinction between citizenship preferencein
the context of federal laws defining the rights and duties of Canadian citizens, as
opposed to provincial laws using citizenship as a proxy for merit, becomes relevant.
In the court below, Marceau J.A. articulated this point in two ways: (1) that s. 15(1)
permitsof differential treatment to theextent individualsaredifferently situated (paras.
10-12); and (2) that s. 15(1) permits distinctions that are relevant to the underlying
legislative objective (paras. 22-26). Inhisview, either of these principlescould provide
abasisfor guaranteeing equal protection to non-citizens in the context of laws having
nothing to do with citizenship per se (asin Andrews), but not in the context of laws
whose very raison d’ étre is the definition of citizenship (asin this case). In the latter
case, it may be argued, first, that citizens and non-citizens are so differently situated
that they do not merit equal treatment and, second, that citizenship is arelevant (and
indeed necessary) category on which unequal treatment isbased. Theseargumentsfind
apparent support in Law, supra, wherein lacobucci J. stated thefollowing, at paras. 70-

71:

... itwill be easier to establish discrimination to the extent that impugned
legislationfailstotakeinto account aclaimant’ sactual situation, and more
difficult to establish discrimination to the extent that | egislation properly
accommodates the claimant’ s needs, capacities, and circumstances.

Examplesare prevalent in thejurisprudence of this Court of legislation
or other state action which either failed to take into account the actual
situation of a claimant, or alternatively quite properly treated a claimant
differently onthebasisof actual personal differencesbetweenindividuals.
[Emphasis added.]
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This dictum is the only direct support | can find in Law for Marceau J.A.’s position.
It appears as the second of four “contextual factors” in the Law analysis, labelled
“Relationship Between Groundsand the Claimant’ s Characteristicsor Circumstances’.
Atitsbroadest, thiscontextual factor exploresthe extent to which differential treatment
may in fact be acceptable under s. 15(1): where there is a genuine “relationship
between the ground upon which the claim is based and the nature of the differential
treatment” (Law, at para. 69), it may be acceptable to make certain legislative
distinctions. Thisprinciple hastraditionally functioned to uphold special treatment for
groups distinguished by disability (Eaton v. Brant County Board of Education, [1997]
1 S.C.R. 241, and Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R.
624), aswell asgender (Weatherall v. Canada (Attorney General), [1993] 2S.C.R. 872,
and Brooksv. Canada Safeway Ltd., [1989] 1 S.C.R. 1219). Therespondentsimply that
it should also function to permit differential treatment on the basis of citizenship. In

their words:

. . . it isthe essence of the concept of citizenship that it confers certain
rights and entitlements on citizens that are necessarily denied to non-
citizens. Both constitutional and federal law prescribe these rights and
entittements. Consonant with historical and international practice,
preferential access to Public Service employment is one of them. What
the appellants inveigh as simply another entitlement-denying law
operating against non-citizensis, in reality, an original and fundamental
citizenship-defining provision that establishes a basic and universal
attribute of the status of citizen.

Although s. 15(1) permits some differential treatment, the respondents’
citizenship argument goes beyond what iscontempl ated by the second contextual factor
in Law. In the past, this factor has meant that a disadvantaged class might deserve
special accommodation on account of being differently situated; such as, for example,
the right to sign-language interpreters for the hearing impaired in public hospitals

(Eldridge, supra) or, conversely, that groups who are “more advantaged in arelative
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sense” may be denied benefits that correspond with the “different circumstances
experienced by the more disadvantaged group being targeted by the legislation” (Law,
supra, at para. 103). What matters, in my view, is that the law or government action
take into account the particular situation of those affected, including any relative
advantage or disadvantage. Thisisthe requirement of the contextual and substantive
approach to s. 15(1) that was unanimously endorsed by this Court in Law, as opposed
to a formal approach that, at least in some cases, functions to exacerbate historical

disadvantage.

Inthiscase, totheextent non-citizensaredifferently situated than citizens,
itisonly becausethelegislature hasaccorded themauniquelegal status. Inall relevant
respects— sociological, economic, moral, intellectual — non-citizensareequally vital
members of Canadian society and deserve tantamount concern and respect. The only
recognized exception to this rule is where the Constitution itself withholds a benefit
from non-citizens, as was the case in Chiarelli, supra. In such acase, it may be said
that the Charter itself authorizes differential treatment, and that finding a s. 15(1)
violation would amount to finding the Charter in violation of itself. Such is not the
case in the present appeal. On the contrary, the distinction in this case finds no
authorization in the Charter and, more broadly, is not made on the basis of any “actual
personal differencesbetweenindividuals’: seelLaw, supra, at para. 71. If anything, the
distinction places an additional burden on an already disadvantaged group. Such a
distinction is impossible to square with this Court’s finding in Andrews, supra, at p.
183, which held that “[a] rule which bars an entire class of persons from certain forms
of employment, solely on the grounds of a lack of citizenship status and without
consideration of educational and professional qualifications or the other attributes or

merits of individualsin the group, would . . . infringe s. 15 equality rights”.
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Turning to the remaining contextual factors in Law, the questions to be
asked are whether (1) the claimantsin this case suffer from pre-existing disadvantage,
stereotyping, prejudice or vulnerability; (2) the law aims or operates to ameliorate the
predicament of a more disadvantaged person or group; and (3) the nature and scope of
theinterest affected by theimpugned law issuch that it merits constitutional protection.
In my view, al three of these factors militate in favour of as. 15(1) violation. First,
while the claimants in this case are all relatively well-educated, it is settled law that
non-citizens suffer from political marginalization, stereotyping and historical
disadvantage. Indeed, the claimant in Andrews, who was himself atrained member of
the legal profession, was held to be part of a class “lacking in political power and as
such vulnerable to having their interests overlooked and their rights to equal concern
and respect violated”: see Andrews, supra, per Wilson J., at p. 152. In my view, this
dictum applies no matter what the nature of the impugned law. Second, s. 16(4)(c) of
the PSEA does not aim to ameliorate the predicament of a group more disadvantaged
than non-citizens; rather, the comparator class in this case (unlike in Law, perhaps)
enjoys greater status on the whole than the claimant class. Finally, the nature of the
interest in this case — namely, employment — is most definitely one that enjoys
constitutional protection. As repeatedly held by this Court, work is a fundamental
aspect of aperson’slife, implicating hislivelihood, self-worth and human dignity: see
Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, per
Dickson C.J,, at p. 368, and subsequent cases. Although the scope of the affected
interest inthiscaseisfairly narrow owing to the fact that s. 16(4)(c) islimited to public
sector employment and does not impose acompl ete bar on non-citizens, inmy view the
nature and scope of the affected interest still warrants constitutional protection. As
stated above, work isafundamental aspect of aperson’slife, and alaw which operates
to limit the range of employment optionsfor non-citizensisstill likely to implicate the

individual’ slivelihood, self-worth and human dignity. Indeed, much of the discussion
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in this case was centered on the appellants’ argument that Parliament’ s intention was
to distinguish between citizensand non-citizenson thebasisof their relativeloyalty and
commitment to Canada. Inthiscontext, acursory look at thefour Law factors suggests

that s. 16(4)(c) of the PSEA violates s. 15(1) of the Charter.

Needless to say, the Law factors should not be applied too mechanically.
One must never lose sight of the overarching question, which is whether the law
perpetuates the view that non-citizens are less capabl e or less worthy of recognition or
value as human beings or as members of Canadian society: seelLaw, supra, at para. 99.
It may be, in light of the above discussion, that a law defining the core rights and
privileges of citizensisincapable of perpetuating such aview; indeed, such alaw finds
support in numerous international treaties and is accepted by almost every country in
theworld. In my view, however, this misses the point of the Law methodology; what
is required is a contextualized look at how a non-citizen legitimately feels when
confronted by aparticular enactment. Evenif the non-citizen knowsthe preference has
nothing to do with her capabilities— as most reasonabl e people would — she may still
feel “less. . . worthy of recognition . . . asamember of Canadian society”: see Law,
supra, at para. 88. This subjective view must be examined in context, that is, with a

view to determining whether arational foundation exists for the subjective belief.

In measuring the appellants' subjective experience of discrimination
against an objective standard, it is crucia not to elide the distinction between the
claimant’s onus to establish a prima facie s. 15(1) violation and the state’s onus to
justify such aviolation under s. 1. Section 15(1) requiresthe claimant to show that her
human dignity and/or freedom is adversely affected. The concepts of dignity and
freedom are not amorphous and, in my view, do not invite the kind of balancing of

individual against state interest that is required under s. 1 of the Charter. On the



48

49

-46 -

contrary, the subjective inquiry into human dignity requires the claimant to provide a
rational foundation for her experience of discrimination in the sense that a reasonable
person similarly situated would share that experience. In this case, the claimants
submit that a reasonable person similarly situated would believe that the reduced
opportunity of workinginthefederal Public Servicefailstoaccount for their individual
capacitiesand, moreover, impliesthey arelessloyal and worthy of trust. The existence

of as. 15(1) violation depends on the validity of this submission.

By contrast, the government’ s burden under s. 1 isto justify a breach of
human dignity, not to explain it or deny its existence. This justification may be
established by the practical, moral, economic, or social underpinningsof thelegislation
in question, or by the need to protect other rights and values embodied in the Charter.
It may further be established based on the requirements of proportionality, that is,
whether the interest pursued by the legislation outweighsits impact on human dignity
and freedom. However, the exigencies of public policy do not undermine the prima
facie legitimacy of an equality claim. A law is not “non-discriminatory” simply
because it pursues a pressing objective or impairs equality rights as little as possible.
Much lessisit “non-discriminatory” because it reflects an international consensus as
to the appropriate limits on equality rights. While these are highly relevant
considerations at the s. 1 stage, the suggestion that governments should be encouraged
if not required to counter theclaimant’ss. 15(1) argument with public policy arguments
is highly misplaced. Section 15(1) requires us to define the scope of the individual
right to equality, not to balance that right against societal values and interests or other

Charter rights.

It isnot, as my colleague Arbour J. suggests at para. 86, an “eagerness to

extend equality rights as widely as possible” that informs the distinction between s.
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15(1) and s. 1. Itisthevery structure of the Charter that mandates this distinction, as
well as the methodology adopted by this Court since Andrews. Nor do | accept my
colleague’ s suggestion that s. 15(1) rights are all but absolute, in that their violation
should only be justifiable in rare circumstances. This Court has often applied s. 1 to
breaches of s. 15(1), in so doing recognizing that s. 15(1) meritsaliberal and purposive
construction: see McKinney v. University of Guelph, [1990] 3 S.C.R. 229; Harrison v.
University of British Columbia, [1990] 3 S.C.R. 451; Stoffman v. Vancouver General
Hospital, [1990] 3 S.C.R. 483; Weatherall, supra; Egan v. Canada, [1995] 2 S.C.R.
513. In each of these cases, it was incumbent on the Court to consider the extent and
impact of the s. 15(1) breach and, in appropriate contexts, to find that a particular
breach of s. 15(1) was minor. This is not indicative of undue deference to the
legislature, but of the need for a flexible approach to s. 1 justification and, more
broadly, therecognition that any bal ancing between individual rightsand societal needs
occursins. 1, not s. 15(1). Indeed, conducting this balancing at the s. 15(1) stage
would accord far greater deference to the legislature than | suspect my colleague

Arbour J. intends.

The balancing conducted at the s. 15(1) stage would transform that
subsection into a variant of s. 7, whereby violations are difficult to establish and, in
turn, difficult to justify under s. 1. Only the “most important” objectives would be
sufficiently pressing to violate s. 15(1), and the proportionality test would in turn be
conducted with “uncompromising rigour”: see Arbour J., at para. 91. My central
concern with this approach is not only that, in my view, it departs from previous s.
15(1) jurisprudence, but that it substitutes a rigid and categorical approach to s. 1
justification for a contextual one: see Irwin Toy Ltd. v. Quebec (Attorney General),
[1989] 1 S.C.R. 927, and Thomson Newspapers Co. v. Canada (Attorney General),
[1998] 1 S.C.R. 877. Even if such an approach could be defended, however, it is not
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supported by the different wording of s. 15(1) and s. 7. Section 7 contains an explicit
internal limitation on the right to life, liberty and security of the person, in that such
rights may be infringed in accordance with the “principles of fundamental justice’.
Section 15(1), by contrast, contains no such limitation. What my colleague Arbour J.,
at para. 92, refers to as a “differentiation between legidative distinctions and
discrimination” is not an internal limitation on's. 15(1) inthe s. 7 sense, but ajudicial
interpretation of the normative parameters of the term “discrimination”. Such
parameters are no different than those used to define the term “expression” in s. 2(b)
or the term “unreasonable” in s. 8. They function to define the right or freedom at

issue, not to place an internal limitation on it.

With respect, | must disagree with my colleague Arbour J. that the
difficulties posed by blurring the distinction between s. 15(1) and s. 1 are not
insurmountable. At thevery least, such an approach creates significant uncertainty for
lower courts in terms of the kinds of considerations they are permitted to adduce in
adjudicating as. 15(1) claim. Yet on adeeper level, the approach has the potential to
create ahierarchy of rightswithin s. 15(1) itself, whereby public policy considerations
may defeat as. 15(1) claimin certain cases (e.g. citizenship), but not others (e.g. race).
| cannot find support for such a hierarchy in the Charter. Not only does my colleague
stop short of providing any criteriafor ranking the anal ogous grounds, but she does not
persuade me that the kinds of considerations she uses in this case — for example, the
fact that two of the claimants chose to forego Canadian citizenship — could not, even
unwittingly, be applied invidiously in future cases. While such an approach would
certainly filter out vexatious s. 15(1) claims, | think it would do so at great cost to our
Court’s liberal interpretation of equality rights — an interpretation which, it must be
said, goes beyond s. 15(1) of the Charter and affects Canada’'s human rights

jurisprudence generally.
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Turning to the subjective-objective evaluation in this case, | think the
claimants in this case felt legitimately burdened by the idea that, having made their
home in Canada (and, in To-Thanh-Hien's case, begun to seek citizenship), their
professional development was stifled on the basis of their citizenship status. Their
subjective reaction to the citizenship preference no doubt differed from their reaction
to not being able to vote, sit in the Senate, serve on a jury, or remain in Canada
unconditionally. An obvious difference in this context is that employment is vital to
one’ slivelihood and self-worth; another isthat thereisno apparent link between one’s
citizenship and one's ability to perform a particular job; finally, the distinction can
reasonably be associated with stereotypical assumptionsabout |oyalty and commitment
to the country, even if that isnot Parliament’ sintention. Thereiscertainly no shortage
of evidence in this case to support these views. Asthe respondents’ own expert, Peter
H. Schuck, recognized in a1997 article (“ The Re-Eval uation of American Citizenship”
(1997), 12 Geo. Immigr. L.J. 1, at p. 14):

The . .. policy of barring aliens from federal employment, which is
similar to the practice of most nations, is likely to be agreater concern to
aliens than the bar to jury service for most aliens. Few if any legal
permanent residents (“LPRsS’) are likely to seek high elective or
appointive offices prior to naturalization. Many LPRs, however, might
want to pursue employment in the federal, state, and local civil service
systems.

This point is borne out on the record. All three appellants in this case sought Public
Service employment immediately upon arriving in Canadaand, for thefirst threeyears,
could not have changed their citizenship even had they wanted to. During that time,
one of them wastold the PSC would sooner lower the qualificationsfor ajob than hire
anon-citizen; another was barred from aposition she had been competently performing

on contract; and athird was rejected despite her obvious desire to become a Canadian
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citizen. The impact of placing obstacles in the way of the appellants’ professional
development does not vary according to whether the PSEA imposes a “ preference” or
a“ban”. Immigrants come to Canada expecting to enjoy the same basic opportunities
as citizens and to participate fully and freely in Canadian society. Freedom of choice
in work and employment are fundamental aspects of this society and, perhaps unlike
voting and other political activities, should be, in the eyes of immigrants, as equally
accessible to them as to Canadian citizens. Discrimination in these areas has the
potential to marginalize immigrants from the fabric of Canadian life and exacerbate
their existing disadvantage in the Canadian labour market. Thisistrue whether or not
the discrimination operates on the basisof stereotyping; if it makesimmigrantsfeel less
deserving of concern, respect and consideration, it runs afoul of s. 15(1): see Law,
supra, at para. 88. For these reasons, | conclude that s. 16(4)(c) of the PSEA violates

s. 15(1) of the Charter and requires justification under s. 1.

B. Section 1

Atthes. 1 stage, it isfor the government to demonstrate that, on abalance
of probabilities, s. 16(4)(c) is a “reasonable limit” on equality that can be
“demonstrably justified in a free and democratic society”: see R. v. Oakes, [1986] 1
S.C.R. 103, at pp. 136-37. To qualify as such, the provision must (1) pursue an
objective that is sufficiently important to justify limiting a Charter right, (2) be
rationally connected to that objective, (3) impair the right no more than is reasonably
necessary to accomplish the objective, and (4) not have a disproportionately severe
effect on the persons to whom it applies. see Oakes, supra, at pp. 138-39. These
criteriawill be applied with varying levels of rigour depending on the context of the
appeal: see Thomson Newspapers, supra. Inthiscase, we are presented with alaw that

attempts to promote the value of Canadian citizenship by detracting from the rights of
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non-citizens; asthisinevitably requires Parliament to bal ance theinterests of competing
groups, some degree of deferenceisrequired in the application of Oakes, supra. That
being said, thelaw does not promote theinterests of avulnerable group, isnot premised
on particularly complex social scienceevidence, andinterfereswith an activity (namely
employment) whose social valueisrelatively high: see Thomson Newspapers, supra,

and Irwin Toy, supra, at pp. 993-94.

(1) Sufficiently Important Objective

(@) What Isthe Legislative Objective?

At trial, Wetston J. was presented with radically different views of the
objective behind the citizenship preference. The appellants claimed the objective was
to ensurealoyal and committed Public Service; on thisview, s. 16(4)(c) stemmed from
adubious legacy of according citizens greater privileges on account of their supposed
merit. The respondents insisted the preference had nothing to do with merit; they
claimed it was meant to further Canada’ s citizenship policy by granting citizenscertain
privileges not enjoyed by immigrants — the right to vote, for example. In turn, the
respondents identified a twofold objective behind Canada’s citizenship policy: first,
to enhance the meaning of citizenship asaunifying symbol for Canadians; and second,
to encourage permanent residents to naturalize. In my view, the respondents’ view
must prevail. Even if concerns about commitment and loyalty informed the enactment
of theamendmentsto the Civil Service Actin 1908, on which | make no comment, there
is no denying that the citizenship preference is also intended to further Canada's
citizenship policy. Thiswas affirmed by all four judgesin the courts below, including
Linden JA., and it is reflected in the legislative record: see Department of Justice,
Equality Issuesin Federal Law: A Discussion Paper (1985), at pp. 49-50. Whether
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this privilege is pressing and substantial is, as we shall see, a matter of some

controversy.

Inoral argument, the appellants urged this Court to consider thetestimony
of one of the respondents’ witnesses, Mr. John J. Carson, as conclusive evidence of
legislative objective. Mr. Carson served as chairman of the PSC in the 1960s; he
testified that he objected to a repeal of the citizenship preference at the time and,
moreover, that concerns about “commitment and loyalty” motivated his views. In
particular, hestated that “if you' reundertaking an application for employment you want
to give evidence of good faith and your willingnessto partner in the venture that you' re
going into” and, further, that “someone who has shown evidence of commitment and
a desire to be fully involved is usually an indication of their motivation”. The
appellants argue that Wetston J. erred in not considering this testimony, especially
having ruled that Mr. Carson’ sopinion wasadmissible. Inmy view, thiswould unduly
interfere with thetrial judge’ sdiscretion. Thetrial judge was not bound to accept Mr.
Carson’s answer on the legislative objective, particularly where he had restricted Mr.
Carson’ s testimony to whether he felt it was “necessary in that responsibility to make
any recommendations to repeal that provision”. Much less was the trial judge bound
to ignore the other legislative objectives which the Crown proffered, which were
subsequently upheld by all three judges at the Court of Appeal. In short, | think the
appellants are hard-pressed to modify the legislative objective at this stage based on
their interpretation of the events at trial. Not only were the trial judge’s actions
perfectly legitimate, but the objectives he identified were never questioned by the

reviewing court.

(b) Arethe Objectives Sufficiently Important?
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According to Oakes, supra, Parliament’ s objectives must be sufficiently
important to justify overriding a Charter right. The respondents note that virtually all
liberal democracies impose citizenship-based restrictions on access to the national
Public Service; these restrictions vary from virtual bans on federal Public Service
employment (asin Switzerland and the United States) to policies allowing permanent
residents to work in the Public Service on a probationary basis (asin Australia). The
respondents further argue that international conventions support citizenship-based
restrictions by guaranteeing the right of all citizensto work in the Public Service: see
Article 21(2) of the Universal Declaration of Human Rights, G.A. Res. 217 A (I11),
U.N. Doc. A/810, at 71 (1948) (“Everyone has the right of equal access to public
service in his country”); Article 25(c) of the International Covenant on Civil and
Political Rights, 999 U.N.T.S. 171 (1966) (“Every citizen shall have the right and the
opportunity . . . [tjo have access, on general terms of equality, to public servicein his
country”). For their part, the appellants claim that widespread acceptance of the
citizenship-based restrictions do not justify them, and that Canada should be held to a
higher standard than countrieswhich discourageimmigration. Theappellantsalso note
that citizenship-based restrictions imposed by state legislatures have routinely been
struck down by the United States Supreme Court as violations of equality rights. see
Mathewsv. Diaz, 426 U.S. 67 (1976), and Sugarman v. Dougall, 413 U.S. 634 (1973).

Inmy view, acursory examination of Canada’ scitizenship policy provides
a normative foundation for the impugned law. This policy dates to the enactment of
The Canadian Citizenship Act in 1946 (S.C. 1946, c.15); it sought to clarify confusion
over the use of the terms “citizen” and “national” in federal legislation and create a
unifying symbol for Canadians: see House of Commons Debates, vol. 11, 1st Sess., 20th
Parl., October 22, 1945 at pp. 1335 et seg. (the Hon. Paul Martin). Since then,

Canada s citizenship policy has embodied two distinct objectives: to enhance the
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meaning of citizenship as a unifying bond for Canadians, and to encourage and
facilitate naturalization by permanent residents. In my view, these objectives are non-
controversial. In any liberal democracy, the concept of citizenship serves important
political, emotional and motivational purposes; if nothing else, it fosters a sense of
unity and shared civic purpose among a diverse population: see W. Kymlicka,
Multicultural Citizenship: A Liberal Theory of Minority Rights (1995), at pp. 173-76.
This was recognized by this Court in Winner, supra, in which Rand J. defined
citizenship, at p. 918, simply as*“membership in astate”. Rand J. went on to affirm the
very basisof Canada scitizenship policy: “inthecitizen”, he held, “inherethoserights
and duties, the correlatives of allegiance and protection, which arebasic to that status”.
The signal effect of the impugned provisions is not to discourage immigration but to

underscore the value of citizenship as a unifying bond for Canada.

The appellants question the very premise of Canada’s citizenship policy,
arguing that one does not enhance the meaning of citizenship by detracting from the
rights of non-citizens. In their view, thisisa“perverse” approach to social unity and
undermines the spirit of inclusion represented by the Charter and our liberal
immigration laws. Inmy view, thisargument isunrealistic. It only makes sense for a
country as open and diverse as Canadato enact a policy that integrates its population;
in an era of increased movement across borders, citizenship still providesimmigrants
with abasic sense of identity and belonging. The question that challenges multicultural
polities like Canada is not whether to enact a citizenship policy, but how todo soina
way that is respectful of cultural and linguistic differences. At trial, the appellants
chief expert, Joseph Carens, essentially admitted thisview; hetestified that “there may
be certain points on which we may draw legal distinctions between citizens and non-
citizensbut other pointsinwhich everyoneisregarded asamember of thecommunity”.

Canada has sought to strike this balance not only by limiting the number of privileges
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accorded to Canadian citizens, but by allowing dual citizenship, relaxing naturalization
requirementsand, inthe appellant To-Thanh-Hien’ scase, making special effortstofind
employment for qualified visible minorities: see Canadian Citizenship: A Sense of
Belonging (1994), Report of the Standing Committee on Citizenship and Immigration,
at pp. 5-7, 11 and 15. By taking measures such as these, Parliament attempts to
reconcilethe goal s of enhancing Canadian citizenship and respecting cultural diversity.
| am thus comfortable concluding that the objectives behind s. 16(4)(c) are sufficiently

important to justify limiting the appellants equality rights.

(2) Rational Connection

With respect to rational connection, the appellants suggest it isirrational

to pursue Canada’ scitizenship policy by making Public Service employment aprivilege

of citizenship. Intheir view, thereisno end to the amount of discrimination Parliament
couldinflict on non-citizensif such an objectiveisaccepted. Moreover, they arguethat
S. 16(4)(c) actually undermines Parliament’s objective by making Canada a less
desirable country inwhichtolive. Inmy view, thisopinionisunrealistic; furthermore,
this is something for Parliament to decide. While there is a point at which granting
privilegesto citizensmay be unjustifiable under s. 1 — banning immigrantsfrom social
housing, perhaps — that point is not the same as the point at which this Court finds a
s.15(1) violation. Rather, ascontemplated by s. 1 of the Charter, Parliament isentitled
to some deference as to whether one privilege or another advances a compelling state
interest. Inthiscase, Parliament’ sview issupported by common sense and widespread
international practice, both of which are relevant indicators of arational connection.
Short of rejecting Canada’s entire citizenship policy, it seems rather speculative to

suggest that thisprivilegeisso arbitrary and unreasonablethat it detractsfrom thevalue

of Canadian citizenship. If thislogic were accepted, eventhelessintrusive alternatives
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proposed by Linden J.A. would have to be rejected as failing the rational connection

test.

With respect to the second objective, encouraging naturalization, the
appellants question whether granting employment privileges to non-citizens actually
persuades permanent residents to naturalize. In their view, it would be no less
surprising to find otherwise given the limited reach of the preference and the fact that
many other factors inform the decision to naturalize. From a statistical perspective,
however, Canada’ s citizenship policy seemsgenerally to haveworked. Thereisavery
close relationship between immigration and naturalization rates in Canada, meaning
that a high proportion of immigrants choose to naturalize upon meeting the three-year
residency requirement. While this may be due to several factors — an immigrant’s
personal circumstances, the fact that citizenship is so easy to acquire in Canada, or the
mere fact that Canada is a desirable country in which to live — the government’s
efforts to enhance the value of citizenship can reasonably be assumed to play arole.
Thisisapparent from the personal rewards that accrue from being able to vote, remain
in Canada unconditionally, serve appointed political office or join the Public Service.
This common sense view is shared by almost every country in the world, including
those that make citizenship more difficult to obtain. In this context, it would not be
appropriate to hold Parliament to an exacting standard of proof: see Hogg, supra, at p.
35-8, citing Oakes, supra, at p. 138. Thereal issue, in my view, iswhether thelaw is
tailored in such away that it does not unduly burden non-citizensinitslaudable efforts

to promote Canadian citizenship.

(3) Minimum Impairment
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Thisbrings meto the minimum impairment test, which askswhether there
are less intrusive ways of enhancing the value of citizenship among public servants.
Before examining the alternatives in any detail, it isimportant to note the features of
S. 16(4)(c) which render it lessintrusive than it might be. Among these featuresare (1)
the fact that it is a preference only and not an absolute bar, (2) the fact that it does not
apply to closed competition, which is the most common means of staffing Public
Service positions, (3) the fact that it only applies to the referral stage of open
competition, not theinventory or eligibility stage, and (4) the fact that dual citizenship
is permitted in Canada, such that Canadian law does not burden non-citizens with a
choice between renouncing their foreign citizenship and entering the Public Service.
These factors were all recognized by the Court of Appeal, which also noted that the
preference is ultimately discretionary. In my view, the factors all go to whether s.
16(4)(c) falls within the “range of reasonable alternatives’ permitted by s. 1 of the
Charter; see RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199,
at para. 160.

The hallmark of s. 16(4)(c) isthat it is merely a preference for Canadian
citizens, as opposed to an absolute bar on non-citizens. Non-citizens are frequently
referred to open competition, either along with qualified Canadian citizens or after the
pool of qualified citizens is exhausted. While the former occurs rarely, the PSC
director who testified for the respondents, Peter Stewart, recalled several suchreferrals
in the year leading up to trial. Mr. Stewart recalled even more referrals in the latter
category: co-op assignments for librarians where no qualified Canadians applied,
computer systems positions where no qualified Canadians were willing to take short-
term positions, termresearch positionswith Agriculture Canadawheretherequirements
were highly stringent, and a position at the Department of Justice requiring, among

other things, experience and knowledge of war crimes trials and German fluency.
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Indeed, the appellants Bailey and To-Thanh-Hien were themselves referred to open
competition; the former was referred the year she arrived to Canada, and the |atter was

referred both before and after obtaining Canadian citizenship.

A second feature of s. 16(4)(c) is that it does not apply to closed
competition. Thisrestriction cannot be underestimated; it means the vast majority of
Public Service positions are equally extended to citizens and non-citizens. While this
provides little comfort to those who lack the experience generally required of closed
competitions— and who therefore must seek promotion through open competition —
such a lack of experience is not unique to non-citizens. Many citizens who are
members of the Public Service lack extensive experience and thus, like the appellant
Bailey, seek promotion through open competition rather than closed. The desireto do
thisstemsfrom astrategic decision to seek ajob that does not require experience rather
than to seek one that does. Thus, while | accept that Bailey’s opportunities for
promotion are less than her colleagues', | think this is only partly because of the
citizenship preference and also because of her lack of experience. More compelling,
inmy view, isthe fact that she is as eligible as any Canadian citizen to compete in the

vast majority of Public Service competitions.

Third, s. 16(4)(c) only applies to the referral stage of open competition.
This means that non-citizens are equally entitled to submit applications to the PSC
inventory and, for the purposes of this appeal, equally eligible for Public Service
employment once referred to the requesting department. This substantially increases
their chances of Public Service employment: if the preference applied to non-citizens
at the inventory stage, it would amount to an all-out ban given the demand for Public

Service jobs among citizens.
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Finally, Parliament has substantially reduced the burden on non-citizens
by permitting them to hold dual citizenship upon naturalizing in Canada. This spares
many immigrants the choice between becoming a Canadian citizen (and assuming all
of the privileges and responsibilities thereof) and maintaining citizenship in their
country of origin. While it does not assist individuals like Bailey and Lavoie, whose
countries of origin do not permit dual citizenship, this can hardly be considered the
responsibility of the Canadian government. On the contrary, the burden faced by such
individuals is a combination of their own countries legislation and their personal
decision to maintain citizenship abroad. Parliament cannot be expected to abandon its
citizenship preference in order to lessen this burden, much less to establish aregime

that furthersits objective in an entirely different way.

Despitethesefeaturesof s. 16(4)(c), parliamentary committees havetwice
recommended the repeal of the citizenship preference, and other jurisdictions have
enacted arguably less impairing restrictions. Linden JA. summarized these

alternatives, and the jurisdictions that have adopted them, as follows (at para. 206):

First, the preference could belegislated to apply only after afunctional
analysis of the open position revealed it to be one which was
appropriate for non-citizens. This is not unlike the citizenship
preference employed in the 50 states of the United States. Similarly,
evidence was adduced in this case to explain that New Zealand
imposesacitizenship requirement for positionswhich canbeclassified
as “security positions.” Second, the preference could be legislated to
apply only after people were eligible for citizenship and chose not to
apply for it. Thisissimilar to the citizenship preference asit existsin
Australia. ... Third, the citizenship preference could be eliminated in
the case of permanent residents, but maintained for non-landed visa
holders. . . . Fourth, the citizenship preference could apply as a true
affirmative action program — if all other considerations were equal,
citizenswould be preferred over non-citizens. Finaly, the preference
could be struck entirely, following which the Commission could rely
on subsection 12(3) of the PSEA, which would permit aposition to be
limited on the basis of a bona fide occupational requirement, e.g., a
residence requirement to ensure familiarity with the country, and
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perhaps commitment and |oyalty with regardsto those positionswhich
requireit. [Emphasis added.]

Inassessing thesealternatives, itiscrucial not tolose sight of the objective
underlying thelegislation; as| stressed in Thomson Newspapers, supra, the point isnot
just to look for anything less intrusive, but something that would fulfill the objective
lessintrusively. Inthisregard, | am sceptical whether a“political function” test would
accomplish the objectivesarticulated by therespondentsinthiscase. Whilesucharule
would no doubt impair s. 15(1) lessthan the current rule, in my view it would decrease
theincentiveto naturalize and erode the value of Canadian citizenship. The notion that
certain employment functions enhance Canadian citizenship more than others is not
only counterintuitive, but it undermines the ideal of an open and egalitarian Public
Service. Thiswas affirmed at trial by Mr. Carson, who noted that such distinctions
would fragment the Public Service and subject employees to different rules and
regulations. Even assuming this were administratively possible, it would certainly
require arbitrary distinctions between different classes of employment. At what point
does a position become so “political” that it enhances the value of Canadian
citizenship? Perhaps such a point exists; however, | am more inclined to the view that
al jobs are worthy of equal respect, and that drawing distinctions based on political
function would, in light of Parliament’s stated objectives, implicitly denigrate certain

types of work.

Of the remaining alternatives, | am most compelled by the Australian
model of referring permanent residents to open competition pending the outcome of
their citizenship applications. To the extent permanent residents are committed to
Canadian citizenship but neverthel ess burdened by citizenship preferences, s. 16(4)(c)
of the PSEA might be considered overbroad. Indeed, it may be argued that the
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Australian model increases the incentive to naturalize so that permanent residents can
remaininthe Public Service after they becomeeligiblefor citizenship. That being said,
the Australian model presents some obviousadministrativedifficulties. Asnotedinthe
American case of Mow Sun Wong v. Hampton, 435 F.Supp. 37 (1977), at pp. 45-46,
such a scheme “would be excessively disruptive to the service, in that significant
numbers of alien employees would automatically be terminated upon their failure, for
one reason or another, to become naturalized”. These difficulties would be especially
acute in Canada, where an unsuccessful applicant would technically be entitled to keep
her job if there were not sufficiently qualified Canadians; thus, the Commission would
presumably have to conduct an open competition every time a probationary employee
failed to naturalize. It wasfor such reasonsthat thetrial judge rejected thisalternative,
reiterating the importance of deferring to Parliament’ s discretion. Moreover, it is not
even clear that the Australian model islessimpairing than the Canadian one: not only
does Australia prohibit dual citizenship, but it creates an all-out restriction on non-
citizens who are not seeking or who fail to obtain naturalization. This seems entirely
unwel coming to those permanent residentswho do not apply for citizenship, asopposed
to the across-the-board preference in effect in Canada. Indeed, the Australian model

would have been of no assistance to the appellants Bailey and Lavoie.

In the final analysis, there is little doubt that certain individuals fall
through the cracks of s. 16(4)(c) of the PSEA: those who are committed to
naturalization and awaiting final determination of their citizenship application; those
who are committed to naturalization but have legitimate reasons for maintaining
permanent resident status; and, perhaps, those who are otherwise qualified for the
Public Serviceand whosefull-timeemployment would in noway undercut Parliament’ s
objectives. What is less certain, however, is whether a reasonable alternative is

availablethat wouldfill these cracksin afair, consistent and principled manner. Inthis
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regard, | am struck by the fact that Parliament has repeatedly considered lessintrusive
ways of furthering its citizenship policy and in some cases has |essened the burden on
non-citizens. The most obvious example is in 1961 when Parliament changed the
restriction on non-citizensto a preference and thereby departed from the path taken by
numerous other countries. Thisamendment was followed by numerous reviews of the
citizenship preference between 1961 and 1985: a 1967 overhaul of the legislative
scheme which did not question the value of the preference; a 1974 parliamentary
committee which re-examined the preferences in the PSEA and recommended the
retention of the citizenship preference; a 1979 report by the D’ Avignon Committee
recommending the extension of the preference to permanent residents; and a 1985
parliamentary committee which recommended, to no avail, that the citizenship
preference be eliminated: see Equality for All: Report of the Parliamentary Committee
on Equality Rights (1985); Toward Equality: The Response to the Report of the
Parliamentary Committee on Equality Rights (1986). In my view, the fact that
Parliament did not adopt the position of the D’Avignon and Equality Rights
Committeesis not areason to fail the minimum impairment test; on the contrary, it is
evidence that Parliament has conscientiously considered alternativesto s. 16(4)(c) and
chosen not to pursuethem. Therole of this Court isnot to order that Parliament should
have decided otherwise. Thisis precisely the type of policy review that is beyond our

reach, particularly given the delicate balancing that is required in this area of the law.

(4) Final Balancing

Having passed the mi nimum impairment stage, thefinal stage askswhether
the infringing effects of s. 16(4)(c) outweigh the importance of the objective sought.
This final stage should not, as | pointed out in Thomson Newspapers, supra, be

conflated with the first three stages. If the first three relate to reasonableness of the
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legislation itself, the fourth examines the nature of the infringement and asks whether
itscosts outweigh itsbenefits. Theimplication of finding aviolation at the fourth stage
isthat even a minimum level of impairment istoo much: the costs to the claimant so
outweigh the benefitsthat no solace can be found in thefact that the legislation viol ates
the Charter “aslittle asreasonably possible”. Moreover, if the costs of the legislation
aresignificant enough, and thelegislation only partially achievesitsobjectives, greater
evidence of its benefits may be necessary in order to survive s. 1: see Dagenais v.
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, at p. 889. In Thomson

Newspapers, | summarized the proper approach as follows, at para. 125:

Thethird stage of the proportionality analysis provides an opportunity to
assess, in light of the practical and contextual detailswhich are elucidated
in the first and second stages, whether the benefits which accrue from the
limitation are proportional to its deleterious effects as measured by the
values underlying the Charter.

On this point, the appellants argue that a preference in open competitions effectively
prevents non-citizensfrom breaking into the Public Service. Thereasonfor thisismost
positions within the Public Service arefilled internally (up to 75-80 percent in agiven
year), such that giving citizens preferential treatment in open competition effectively
denies non-citizenstheir only opportunity to enter the Public Service. In addition, the
citizenship preference is said to preclude non-citizens from val uable promotions once
they become employees of the Public Service. The partiesacknowledge, of course, that
any burden imposed by s. 16(4)(c) is temporally limited for those non-citizens who

successfully undergo the naturalization process.

In my view, the appellants’ argument assumes that lifting the citizenship
preferencein open competition would substantially increase the employment prospects

of non-citizens. However, the fact that most positions are filled internally shows that
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itisalmost as difficult for citizensto enter the Public Service as non-citizens; thus, the

latter’ s disadvantage relative to the former does not appear significant. Thisisnot to
deny that some non-citizens would have jobs in the Public Service but for the
citizenship preference; however, given the scarcity of Public Service openings and the
resultant competitivenessof the positions, | do not think these exceptional casesground
a congtitutional violation. With respect to promotions within the Public Service, |
acknowledge that non-citizens are at a disadvantage relative to their colleagues when
it comes to promotion by open competition. Thisis essentially the complaint of the
appellant Bailey, who was already amember of the Public Service when she applied for
various open competitions but was excluded because of her citizenship. However, the
record shows that promotion via open competition is a distinct possibility for non-
citizens, and indeed that Bailey herself was successful in some cases. Moreover, non-
citizens who are members of the Public Service have unfettered access to closed
competitions, which are by far the more conventional avenue of Public Service
promotion. For thesereasons, | have difficulty characterizing the effect of s. 16(4)(c)
as a disproportionate and unjustified breach of the Charter. Absent greater evidence
of the prevalence of this problem, or of the impact on the claimants’ career prospects,
| do not think the inconvenience they suffered is too high a price to pay for the

government’ s right to define the rights and privileges of its citizens.

V1. Conclusion

Based on the foregoing, | conclude that s. 16(4)(c) isabreach of s. 15(1)
of the Charter that can be demonstrably justified in a free and democratic society. |
acknowledge that the legislation creates differential treatment which, in some cases,
functions to impair the dignity and freedom of non-citizens. However, | note that the

Charter permits certain forms of discrimination where they pursue an important
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objective in a proportionate manner. | would therefore dismiss this appeal with costs
in this Court, substantially for the same reasons as Wetston J. and Desjardins JA. |

would answer the constitutional questions as follows:

1. Does paragraph 16(4)(c) of the Public Service Employment Act, R.S.C.
1985, c. P-33, onitsown or in its effect, discriminate against persons on
the basis of citizenship by providing a preference to Canadian citizens
over non-citizens in open competitions in the federal public service,
contrary to section 15(1) of the Canadian Charter of Rights and
Freedoms?

Yes.

2. If the answer to question one is yes, is the discrimination a reasonable
limit prescribed by law which can be demonstrably justified in afree and
democratic society under section 1 of the Canadian Charter of Rightsand
Freedoms?

Yes.

The following are the reasons delivered by

ARBOUR J. — | have read Justice Bastarache's thorough reasons and,
although | would also dismiss the appeal, | would do so for different reasons. In my
view, s. 16(4)(c) of the Public Service Employment Act, R.S.C. 1985, c. P-33 (“PSEA"),
does not infringe s. 15(1) of the Canadian Charter of Rights and Freedoms. On this
record, I cannot conclude that the third branch of the test in Law v. Canada (Minister
of Employment and Immigration), [1999] 1 S.C.R. 497, is met and that the law

discriminates.

Had | found abreach of s. 15(1) | would have been unableto saveit under
s. 1, if for no other reason than that | cannot be persuaded that the federal objective of
promoting the acquisition of citizenship is sufficiently pressing to be pursued by

discriminatory means.
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As my colleague Bastarache J. has pointed out, the proper approach to

conducting as. 15(1) analysis was set out by this Court in Law, supra. A summary of

that approach is already provided in Bastarache J.’s reasons. Nevertheless, it bears

repeating (Law, at para. 88):

... acourt that is called upon to determine a discrimination claim under
s. 15(1) should make the following three broad inquiries:

(A)

(B)

and

(©

Does the impugned law (a) draw a formal distinction between the
claimant and others on the basis of one or more personal
characteristics, or (b) fail totakeinto account the claimant’ salready
disadvantaged position within Canadian society resulting in
substantively differential treatment between the claimant and others
on the basis of one or more personal characteristics?

I's the claimant subject to differential treatment based on one or
more enumerated and anal ogous grounds?

Does the differential treatment discriminate, by imposing a burden
upon or withholding a benefit from the claimant in a manner which
reflectsthe stereotypical application of presumed group or personal
characteristics, or which otherwise has the effect of perpetuating or
promoting the view that the individual isless capable or worthy of
recognition or value as a human being or as a member of Canadian
society, equally deserving of concern, respect, and consideration?

Of thesethreeinquiries, thethird isundoubtedly, as Bastarache J. suggests, at para. 38,

“the most challenging”. It isalso thisthird inquiry that has traditionally received the

least amount of attention from the courts, and upon which this Court in particular has

only recently begun to provide guidance. Wewould do well, then, to remind ourselves

of the exact purpose and function of this third branch of the Law test.
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At the heart of the third Law inquiry is the recognition that not all
distinctions resulting in differential treatment at law can properly be said to violate
equality rights under s. 15(1) of the Charter. This proposition finds support in a
number of judgments of this Court going back at |east asfar as Andrewsv. Law Society

of British Columbia, [1989] 1 S.C.R. 143, at pp. 168-69:

It is not every distinction or differentiation in treatment at law which
will transgress the equality guarantees of s. 15 of the Charter. It is, of
course, obvious that legislatures may — and to govern effectively — must
treat different individuals and groups in different ways. . . . The
classifying of individuals and groups, the making of different provisions
respecting such groups, the application of different rules, regulations,
requirements and qualifications to different persons is necessary for the
governance of modern society.

These reflections, as Mclntyre J. noted in that case, immediately give rise to the
following question: “What kinds of distinctions will be acceptable under s. 15(1) and

what kinds will violate its provisions?’ (p. 169).

This Court has consistently answered that question in the following
manner: those and only those distinctions that are (a) based on enumerated or
analogous grounds, and (b) discriminatory, will violate the equality guarantee in s.

15(1) of the Charter. Hence the three broad inquiries that were set out in Law.

It cannot be overemphasized that the third Law inquiry, requiring an
investigationintowhether alegal distinction made on enumerated or analogousgrounds
is discriminatory, is as vital to determining the presence of as. 15(1) violation as are
the other two. Thus, itisimportant to be clear about precisely what isentailed by such

an investigation.
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In Law, this Court stated in unequivocal terms that the appropriate
perspective from which to analyse a claim of discrimination has both a subjective and

an objective component (at para. 59):

Asappliedin practicein several of this Court’ sequality decisions, . . . the
focus of the discrimination inquiry is both subjective and objective:
subjective in so far as the right to equal treatment is an individual right,
asserted by a specific claimant with particular traits and circumstances,
and objectivein sofar asit ispossibleto determine whether the individual
claimant’s equality rights have been infringed only by considering the
larger context of thelegislation in question, and society’ s past and present
treatment of the claimant and of other persons or groups with similar
characteristics or circumstances. The objective component means that it
isnot sufficient, in order to ground as. 15(1) claim, for aclaimant simply
to assert, without more, that his or her dignity has been adversely affected
by alaw.

lacobucci J. went on to say, “therelevant point of view isthat of the reasonabl e person,
dispassionate and fully apprised of the circumstances, possessed of similar attributes
to, and under similar circumstances as, the claimant” (para. 60). For clarity, he added
that “the appropriate perspective is not solely that of a ‘reasonable person’ — a
perspective which could, through misapplication, serve asavehicle for theimposition
of community prejudices. The appropriate perspective is subjective-objective” (para.

61).

| do not see how these authoritative statements can be squared with
Bastarache J.’ s suggestion, in the case at bar, that the discrimination inquiry “isto be
assessed from the perspective of the claimant” (para. 38) and that “[e]ven if the non-
citizen knows the preference has nothing to do with her capabilities — as most
reasonabl e people would — she may still feel ‘less. . . worthy of recognition . .. asa
member of Canadian society’” (para. 46). It isthisaspect of human dignity whichis

most relevant to thisappeal. Inmy view, thelatter comments have the effect of reading
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out the requirement of an objective component in the analysis of claims of
discrimination. To do so would be to allow, contrary to the dictum in Law, that it is
after all sufficient, in order to ground as. 15(1) claim, for a claimant simply to assert

without more that his or her dignity has been adversely affected by alaw.

Therearestrong reasonsfor resisting thisresult. To beginwith, we cannot
accede to it without doing irrevocable damage to the Law methodology for assessing
equality claims under the Charter. Thethird inquiry set out in Law would be rendered
vacuous were we to resort to a purely subjective perspective in analysing claims of
discrimination. Indeed, if the claimant’s own subjective experience of discrimination
were all that mattered, we might legitimately take the fact that he or she had launched
as. 15(1) Charter challenge, by itself, as sufficient evidence that the claimant felt his
or her dignity had been adversely affected by alaw. The discrimination inquiry would
thus be trivially satisfied in every case before the courts, shifting the entire analytical
burden in assessing equality claims under s. 15(1) to the first two inquiries set out in

Law.

This in turn would be tantamount to adopting an approach to equality
jurisprudence that was expressly repudiated by this Court in Andrews. If nothing else,
Andrews stands for the proposition that a straight line should not be drawn from the
finding of a distinction — even one made on enumerated or analogous grounds — to
a determination of its validity under s. 1 of the Charter. Referring approvingly to
comments made by McLachlin J.A. (as she then was) in the court below, Mcintyre J.
noted in that case that “the labelling of every legislative distinction as an infringement
of s. 15(1) trivializes the fundamental rights guaranteed by the Charter .. .” (p. 181).
In my view, the same holds true even when the distinction in question is made on

enumerated or anal ogous grounds.



83

84

-70-

In saying this, | do not mean to deny that there may in fact be certain
legislative distinctions, such as those made on the basis of race, that can be labelled
infringements of s. 15(1) without the need for a detailed investigation into whether or
not they arediscriminatory. Even allowing that there are such distinctions, we must not
concludethat the discrimination inquiry isunnecessary and that it is sufficient, in order
to establish a s. 15(1) violation, to demonstrate that a distinction has been made on
enumerated or analogous grounds. Rather the labelling of such distinctionsass. 15(1)
violations without the need for conducting a detailed discrimination inquiry is, as it
were, the exception that provestherule. There are some distinctions made on certain
enumerated or anal ogous grounds— | refer again to those made on the basis of race as
an obvious example— which areasonabl e person could not but view as presumptively,
if not unavoidably, discriminatory. Thediscrimination inquiry may get short-circuited
where these kinds of distinctions are at issue, not because it is unnecessary or

unimportant but because its outcome will seem all too readily apparent.

In most cases, however, the mere presence of a distinction made on
enumerated or analogous grounds should not, in the absence of a detailed
discrimination inquiry, determine the existence of an infringement under s. 15(1). An
approachto equality jurisprudencethat givesinsufficient attention to thediscrimination
inquiry, asMclntyre J. observed in Andrews, “virtually deniesany rolefor s. 15(1)” (p.
181). The following remarks, quoted by Mclntyre J. from the judgment of Hugessen
J.A.in Smith, Kline & French LaboratoriesLtd. v. Canada (Attorney General), [1987]
2 F.C. 359 (C.A)), at pp. 367-68, illustrate what he meant by this (Andrews, supra, at
p. 180):
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The rights which it [s. 15] guarantees are not based on any concept of
strict, numerical equality amongst all human beings. If they were,
virtually all legidlation, whose function it is, after al, to define,
distingui sh and make categories, would bein prima facie breach of section
15 and would require justification under section 1. Thiswould beto turn
the exception into the rule. Since courts would be obliged to look for and
find section 1 justification for most legislation, the aternative being

anarchy, there is a real risk of paradox: the broader the reach given to
section 15 the more likely itisthat it will be deprived of any real content.

Thereasons of my colleague Bastarache J. in the case at bar provide astriking example

of this paradox.

Having moved quickly from afinding that s. 16(4)(c) of the PSEA makes
a distinction on an enumerated or analogous ground to the conclusion that the
claimants’ s. 15(1) rightswereviolated on the basisthey felt subjectively discriminated
against, Bastarache J. proceeds to find that the violation is justified under s. 1. For
myself, | cannot accept that the violation of so sacrosanct a right as the guarantee of
equality is justified where the government is pursuing an objective as abstract and
general as the promotion of naturalization. To find that this objective is sufficiently
pressing and substantial to be pursued by discriminatory meanswould, | believe, leave
scarcely any legitimate state objective seriously constrained by the constitutional fetter
of equality. Nor can| be persuaded that alaw that supposedly underminesthe essential
human dignity of the claimants, and istherefore considered sufficiently egregioustofail
s. 15(1) scrutiny, is also properly characterized for the purposes of as. 1 analysis as
nothing more than an “inconvenience”, the price the claimants must “pay for the

government’ s right to define the rights and privileges of its citizens’ (para. 71).

We must be careful, in our understandable eagerness to extend equality
rights aswidely as possible, to avoid stripping those rights of any meaningful content.

Lack of care can only result inthe creation of an equality guaranteethat isfar-reaching
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but wafer-thin, an expansive but insubstantial shield with which to fend off state
incursions on our dignity and freedom. This of courseis precisely the paradox that so
exercised this Court in Andrews. It isaparadox that will prove inescapable if we are
too quick to find s. 15(1) violations on the basis of a discrimination inquiry devoid of
real content. For we shall then be forced in almost every case to turn to ajustificatory
analysisunder s. 1 which, although suitably rigorousin other contexts, will inevitably
become diluted in the s. 15(1) context. The Oakes test was not designed to bear the
considerable strain of salvaging under s. 1 a plethora of laws that would otherwise
offend a s. 15(1) analysis essentially lacking consideration for the existence of
objectively discernible discrimination. Yet thisisexactly what s. 1 isasked to do, on
pain of unravelling the legislative process, when s. 15(1) infringements are too easily
found. In response, courts are forced to engage in as. 1 analysis that pays an undue
amount of deferenceto thelegislatures, bothin the objectivesthey chooseto pursueand
in the means they adopt in pursuing them. For it isonly by continually loosening the
strictures imposed under the test that s. 1 can discharge the onerous burden that it has
been placed under. The problem isthat in thus discharging its burden s. 1 effectively
denudes the equality rights guaranteed under s. 15(1) of their meaning and content

while paying lip service to a broad and generous concept of equality.

It would in my opinion be preferable, from the perspectives of analytical
integrity, justificatory force and fidelity to this Court’ s prior equality jurisprudence, to
avoid this paradox altogether. This can only be accomplished by allowing the third
branch of the Law test — the discrimination inquiry — to do the kind of sorting that it
was intended to do. Again, not all distinctions made on enumerated or analogous
grounds constitute infringements of s. 15(1) of the Charter. We cannot do justice to
this basic fact without recognizing that the proper perspective from which to analyse

aclaim of discrimination isnot the claimant’ s perspective alone. Rather, aswas stated
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by this Court in Law, “the relevant point of view is that of the reasonable person,
dispassionate and fully apprised of the circumstances, possessed of similar attributes

to, and under similar circumstances as, the claimant” (para. 60).

Anappropriate emphasison the objective component i nthe discrimination
analysis, in addition to the subjective component, makes sense of the concept of
equality rights in a way that an exclusive focus on the subjective component in the
analysiscannot. Where conducting the discrimination analysis from the perspective of
the claimant alone allows the fair terms of interaction between the individual and the
state — the boundaries of individual rights — to be unilaterally determined by the
claimant, attention to the objective component in the analysi srecognizesthe essentially
bilateral character of rights. In the end arights claim is nothing other than a legally
binding demand for recognition of, and respect for, one’ sinterests on the part of others.
Asaresult it cannot avoid engaging the interests of those others. For if others are to
be duty-bound to respect one’ srights, fairnessrequiresthat they be given somesay, that

their own interests be taken account of, in determining those rights.

It isof coursetriteto point out that one’ srights end where those of others
begin. Neverthelessitisatruth that we should endeavour to keep constantly before our
minds. The objective component in the discrimination analysisgivesvoiceto thistruth
by allowing equality rights to be determined inter-subjectively, with proper regard for
the interests of both the individual claimant and the state, rather than subjectively,
paying attention only to theinterests and feelings of the claimant. No doubt thisis part
of what lacobucci J. had in mind when he stated in Law, supra, at para. 59, that the
discrimination analysisis“objectivein so far asit is possible to determine whether the
individual claimant’ sequality rights have beeninfringed only by considering thelarger

context of the legislation in question . . .” and that “[t]he objective component [in the
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analysis|] means that it is not sufficient, in order to ground a s. 15(1) claim, for a
claimant simply to assert, without more, that his or her dignity has been adversely

affected by alaw.”

We should be explicit about the impact that a general implementation of
this reading of s. 15(1) of the Charter will have on the future course of equality
jurisprudence. Admittedly, this understanding of the Law test has the effect of
narrowing therange of successful Charter challengesthat could be made under s. 15(1).
Once the subjective-objective perspective is properly applied as a necessary condition
for making afinding of discrimination, it becomes more difficult to establish that one’s
equality rights have been infringed. Yet | think that it also becomes more difficult,
having made afinding of discrimination, to establishthat theresulting s. 15(1) violation

can be justified.

Under this approach equality rights, once found, will not be at the mercy
of as. 1 analysisthat would otherwise, of necessity, betoo deferential to thelegidlative
process and hence too heedless of the importance of s. 15(1) rights. Freed of the need
to guard the integrity of the legislative process against too-easy findings of s. 15(1)
infringements, the justificatory analysis under s. 1 will then be conducted with the
uncompromising rigour that | believe it wasintended to have. No longer will keeping
the legidlatures functional necessitate tolerating violations of Charter rights, the
embodiments of our freedom and of this society’ s most cherished values, in favour of
less valued state objectives such as the one at issue in this case. Without wanting to
decide the question in advance, the class of state objectives which might then qualify
as sufficiently pressing and substantial to limit equality rights under s. 1 may become
restricted to only those that are most important: perhaps the need to protect the Charter

rightsof others; or more generally, the need for lawsthat advance the values underlying
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the Charter, conceived of asacoherent document expressing our highest valuesand the
supreme law of this country. Ultimately, then, this reading of s. 15(1) entails an
ideological preference for spreading equality rights somewhat less broadly but with
much greater substance. | believe that this is what is required in order to properly

situate the debate on the limits of constitutional guarantees.

It may seem that thisapproach to s. 15(1) blursthe distinction between the
kinds of considerations that are appropriate under that section and the kinds of
considerations that are appropriate under s. 1. | confess that there appears to be
considerable overlap between the two, but a number of points should be made in this
regard. To begin with, the overlap isto some extent merely afunction of the fact that

we are dealing here with a section that contains its own internal limitation (as opposed

to the external limitation imposed under s. 1): specifically, its differentiation between

legislative distinctions and discrimination. Similar problems in defining the precise
contours of the relationship between arights-granting provision of the Charter and s.
1 have been faced by this Court in the past when dealing with the internal limitation in

S. 7, to take one example among many.

| do not think that these problems are insurmountable. Nor should we
assume that their resolution will be identical in the case of all internally qualified
rights-granting provisions. Thus, whilein Re B.C. Motor Vehicle Act, [1985] 2 S.C.R.
486, at p. 518, Lamer J., as he then was, indicated that a limit to a right under s. 7
effected through aviolation of the principles of fundamental justice could be sustained
under s. 1 “only in casesarising out of exceptional conditions, such asnatural disasters,
the outbreak of war, epidemics, and the like”, thereby leaving virtually norolefor s. 1
in the context of defining rightsunder s. 7, it does not follow that s. 1 would haveto be

accorded asimilarly negligibleroleintheface of as. 15(1) violation. The exact nature
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of the interaction between the two constitutional provisions should in my view be left

to an incremental development of the case law.

In any event, | do not believe that analytical convenience should lead us
to make perfunctory findingsof s. 15(1) violationsasamere preludeto thejustificatory
analysisunder s. 1. Apart from concerns relating to the burden of proof, which rests
on the claimant under s. 15(1) but on the state under s. 1, there is little practical
difference from the perspective of the claimant between afinding of no discrimination
and one of justified discrimination. But there is considerable difference between the
two from the perspective of jurisprudential integrity, for reasonsthat | have already set

out.

As regards the burden of proof, athough | do not think it necessary to
resolve al of the concerns it may raise at this point, | believe that accommodations
could easily be made. For instance, | see no reason why these concerns could not be
dealt with simply by recognizing that in some cases it will be reasonable for the court
to infer discrimination on the basi s of the circumstancesthemselvesaswell asevidence
put forth by the claimant in respect of his or her own subjective experience of
discrimination. Should the circumstances warrant the drawing of such an inference,
this will accrue to the claimant’s benefit. Whether that will be sufficient for the
claimant to succeed in hisor her claim will then depend on the evidence relating to the
existence of objective discrimination tendered by the state in order to negate this
inference. If the state produces sufficient evidence to suggest that there is no
objectively discernable discrimination, thiswill tend to neutralize any inference drawn
on the basis of the circumstances and the claimant’ s own subjective testimony. If the
state chooses not to lead such evidence, it will be taking the chance that a s. 15(1)

violation will be made out on the strength of avalidly drawn inference. In other words,
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if need be, we could effect a partial shift in the evidential burden (as opposed to the
legal burden) under s. 15(1) to the state in order to address concerns over the burden
of proof, recognizing that each party is differently situated for the purposes of leading

evidence that is relevant to the different components of the discrimination analysis.

These mattersaside, | turn now to an application of the foregoing analysis

to the specific facts in the case at bar.

[I. Application to the Case at Bar

ThisCourt hasconsidered therel ationship between citizenshipand s. 15(1)
of the Charter in the context of employment opportunities once before, in the case of
Andrews, supra. A superficial reading of that case might lead one to conclude that the
discrimination inquiry in the instant case can be quickly disposed of in favour of the

claimants. Such areading ostensibly finds support in thefollowing passage (at p. 183):

A rule which bars an entire class of persons from certain forms of
employment, solely on the grounds of a lack of citizenship status and
without consideration of educational and professional qualificationsor the
other attributes or merits of individualsin the group, would, in my view,
infringe s. 15 equality rights.

There are, in my view, a number of reasons for exercising caution in applying this

general statement of law to the particular facts of the case at bar.

Thefirst and most obvious of these reasons is that the statement purports
to be speaking only about laws that effectively bar non-citizens from certain forms of
employment. Section 16(4)(c) of the PSEA does not, on its face, impose such abar; it

merely creates a preference at the referral stage of open competitions for employment
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in the federal Public Service. Nor can it be seriously maintained that the s. 16(4)(c)
preference hasthe effect in practice of creating such abar. Asmy colleague Bastarache

J. notesin his reasons (at para. 24):

[N]on-citizens are eligible (and indeed encouraged) to submit their
resumesto the Commission for consideration. . . and. . . non-citizenswho
arereferred by the Commission face no disadvantage compared to citizens
... [Moreover,] non-citizens enjoy the same privileges as citizens with
respect to closed competitions; [which] are the principal means by which
the Public Service fills its staffing needs. Finaly, the citizenship
preference isjust that: a preference. Non-citizens are routinely referred
to open competition where, in the opinion of the Regional PSC Director,
thereareinsufficient qualified Canadianstofill the particular position; . . .

These factual findings, even by themselves, go a significant distance towards
distinguishing this case from Andrews. Indeed it is largely on the strength of these
findings that Bastarache J. has decided that, unlike in Andrews, the supposed s. 15(1)
violation in this case is arelatively trivial one that can be justified under s. 1. | have
aready indicated my discomfort with theideathat any s. 15(1) violation could be seen
asamatter of mereinconvenience. From my perspectivethe significance of thesefacts
isnot that they render thealleged s. 15(1) violation any less serious, but rather that they
interfere somewhat with the conclusion that s. 15(1) has been infringed in the first

place.

Seen in thislight, the factual findings noted by this Court are suggestive
of the need to engage in a more careful and thorough discrimination analysis before
making a determination under s. 15(1) of the Charter. For the purposes of conducting
such an analysis, this Court’s decision in Andrews is of limited assistance. It hardly
warrants mentioning that Andrews was decided without the benefit of the detailed
analytical framework for assessing equality claims that was set out by this Court in

Law. Thisisnot to suggest that Andrews would have been decided differently under
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the Law framework: | have little doubt that the outcome of that case would have been
the same. Still, it does suggest that we must be slow to decide the s. 15(1) question in
this case on the basis of the general proposition of law set out in Andrews and quoted
above. It remains necessary, in assessing this equality claim just as in assessing any
other, to pay careful attention to the Law methodol ogy for determining the scope of the

claimants’ s. 15(1) rights.

Hereasalwayss. 15(1) rightsextend only asfar asisnecessary to preserve
the claimants’ immunity from laws that are discriminatory. In Law this Court cast the
guestion to be determined by the discrimination analysis in the following terms:
“. .. doesthe differential treatment discriminate in a substantive sense, bringing into
play the purpose of s. 15(1) of the Charter . . .?” (para. 39 (emphasis in original)).
lacobucci J. went on to describe the purpose of s. 15(1) as being “to prevent the
violation of essential human dignity and freedom . . .” (para. 51). Human dignity is
thus at the centre of the discrimination inquiry. A law will only be discriminatory for
the purposes of s. 15(1) if it can be said to violate the claimant’s essential human
dignity or freedom. Moreover, the proper perspective from which to make this
assessment, as | have already emphasized, is not simply the claimant’ s own subjective
perspective but that of “the reasonable person, dispassionate and fully apprised of the
circumstances, possessed of similar attributes to, and under similar circumstances as,
the claimant” (Law, at para. 60). The proper perspective is thus subjective-objective:
“objective in so far as it is possible to determine whether the individual claimant’s
equality rights have been infringed only by considering the larger context of the

legislation in question” (Law, at para. 59).
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In this regard, useful reference can be made to the international context
within which the impugned legislation in this case is situated. As my colleague

Bastarache J. observes (at para. 56):

[V]irtually all liberal democracies impose citizenship-based restrictions
on access to the national Public Service; these restrictions vary from
virtual banson federal Public Service employment (asin Switzerland and
the United States) to policies allowing permanent residentsto work in the
Public Service on aprobationary basis (asin Australia) . . . . [Moreover,]
international conventions support [such] citizenship-based restrictions by
guaranteeing the right of all citizens to work in the Public Service; . . .

The value of these observations, in my view, isnot that they help to justify what would
otherwise be discriminatory restrictions on accessto the federal Public Service but that
they indicate widespread international agreement that such restrictionsdo not implicate
the essential human dignity of non-citizens to begin with. To my mind there could
scarcely be better evidence of what the reasonable non-citizen would conclude in
respect of any claim of discrimination that might be made against these restrictions: in
short, he or she would conclude that the partial and temporary difference of treatment

imposed by these restrictions is not discriminatory.

The reasonabl eness of this conclusion is confirmed on the particular facts
of thiscase. A non-exhaustivelist of contextual factorsissuggested in Law asrelevant
to the determination of whether or not, from the perspective of areasonable personin
circumstances similar to those of the claimant, the claimant’ s essential human dignity
isviolated by an impugned law. These include: (@) whether those in circumstances
similar to the claimant have been subjected to pre-existing disadvantage, stereotyping,
prejudice, or vulnerability; (b) whether thereisarel ationship between the ground upon
which the claim is based and the nature of the differential treatment; and (c) what the

nature and scope of the interest affected by the impugned law is. An analysis of these
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variousfactors militates against making afinding in the present case that s. 16(4)(c) of
the PSEA is discriminatory in the sense that it violates the essential human dignity of

reasonable non-citizens.

A. Pre-Existing Disadvantage

In many aspects of their lives, non-citizensin general suffer from the sort
of pre-existing disadvantage, stereotyping, prejudice, and vulnerability that s. 15(1) of
the Charter isdirected at remedying. Thiswasthebasisfor the holding in Andrewsthat
non-citizenship is an analogous ground for the purposes of s. 15(1) and that non-
citizensin general are “agood example of a‘discrete and insular minority’ who come
within the protection of s. 15" (Andrews, supra, at p. 183). At first blush, the present
factor would therefore appear to be an aggravating one in determining whether s.

16(4)(c) of the PSEA offends human dignity.

Kept at that level of generality, however, thetruths set out inthe preceding
paragraph are useful merely for the purpose of finding an analogous ground under s.
15(1) and in my view tell only half the story that is relevant to this particular appeal.
My colleague, Bastarache J., has nevertheless chosen to focus almost exclusively on
this half of the story (para. 45). Ironically, while my problem with his reasons as a
whole can betraced to hishaving adopted aninsufficiently objective perspectivefor the
purposes of conducting the discrimination inquiry, what this partial account leaves out
constitutesadeficiency that arisesfrom adopting aperspectivethat isal soinsufficiently
subjective. As lacobucci J. stated in Law, at para. 59, the inquiry into whether an
impugned law discriminatesis* subjectivein so far astheright to equal treatment isan
individual right, asserted by a gspecific clamant with particular traits and

circumstances’ (emphasisadded). Inlight of thisrequired focus on the particularity of
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the claimant, | do not believe that the question of pre-existing disadvantage can be
settled in this case simply by adverting, without further ado, to the non-citizenship

status of the claimants.

Indeed, on closer inspection there is considerable room for doubt as to

whether the particular traits and circumstances of these specific claimants are such that

the claimants can properly be said to suffer from pre-existing disadvantage. Especially
telling in thisregard is the fact that, at least in the case of two of the claimants, their
continuing status as non-citizens is a matter of personal choice. Asnoted by Marceau

J.A. in the court below (Lavoie v. Canada, [2000] 1 F.C. 3 (C.A.), at para. 3):

All three plaintiffs are citizens of European countriesand, at |east two
of them, who are citizens of Austria and the Netherlands — countries
which do not permit the holding of dual citizenship — in their testimony
conceded that they refused to naturalize to Canadain part because of the
benefits concomitant with their original citizenships, one of which was
preferential employment withinthe European Union countries, and within
the public service of their native countries.

In the circumstances, | have difficulty with the proposition that these claimants suffer
from pre-existing disadvantage as a result of their status as non-citizens. On the
contrary, thisisin some ways a case about the maintaining of pre-existing advantage
by the claimants, who want to retain all of the valuable benefits legally accruing to
them as members of the European Union and citizens of other countrieswhile claiming
similar privileges and benefits afforded to Canadian citizens under an analogous
legislative arrangement. |If thereisany disadvantage hereit arises principally fromthe
fact that their countries of citizenship do not permit these claimants to hold dual
citizenship (adisadvantage not suffered by the more fortunate third claimant, who was
ableto obtain her Canadian citizenship in 1991 without having to relinquish her French

citizenship). Yet this disadvantage is not suffered as a result of their status as non-
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citizens of Canada — whose laws, | note in passing, do permit the holding of dual
citizenship — but asaresult of their status as citizens of other countries. In any event,
areasonable observer might conclude that thisis something of an enviable problem to
have, asis evidenced by the fact that the claimants are themselves unwilling to remedy
their claimed disadvantage by naturalizing to Canada. Let me add, in connection with
thislast point, that in my view the acquisition of Canadian citizenship for the purpose
of being granted equal access to the federal Public Service cannot be said to come at
an unacceptable personal cost. If there are any costs involved at all — and there are
none in the case of non-citizens who are citizens of countries that permit dual
citizenship — those costs are relatively minor and are, as | have already suggested,
properly attributable not to the acquisition of Canadian citizenship per sebut to thefact

that other countries do not always permit the holding of dual citizenship.

| recognizethat not all those affected by s. 16(4)(c) of the PSEA arelikely
to be as advantaged in the waysjust canvassed as are the claimantsin thisappeal. Nor
are all non-citizens likely to be as well educated as these claimants. Given this, and
consonant with the holding in Andrewsthat non-citizensarein general adisadvantaged
group, | will not go so far asto conclude that the preceding analysis favours afinding
that s. 16(4)(c) does not offend human dignity. Still, it is difficult to find any pre-
existing disadvantage in the particular case at bar and to that extent difficult to locate
a violation of human dignity. | therefore conclude that this contextual factor is

indeterminate.

B. Relationship Between Grounds and the Nature of the Differential Treatment

A more damaging contextual factor for the claimants in this case is the

second factor set out in Law: “the relationship between the ground upon which the
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claimisbased and the nature of thedifferential treatment” (para. 69). InLaw thisCourt
recognized that it will in general be “more difficult to establish discrimination to the
extent that legislation properly accommodates the claimant’s needs, capacities and
circumstances’ (para. 70). It further recognized that “[s]jome of the enumerated and
analogous grounds have the potential to correspond with need, capacity, or
circumstances’ (para. 69). lacobucci J., at para. 71, cited Weatherall v. Canada
(Attorney General), [1993] 2 S.C.R. 872, as an example of acase in which legislation
“quite properly treated aclaimant differently on the basis of actual personal differences
between individuals” and where “it was stated that the decision to permit cross-gender
prison searches of male prisoners but not of female prisoners likely did not violate s.
15(1), because such adifference in treatment was appropriate in light of the historical,

biological and sociological differences between men and women”.

The combined effect of these statements is that not all cases of legislated
differential treatment on the basis of an enumerated or analogous ground will giverise
to avalid claim of discrimination. In particular, where, as in Weatherall, the ground
upon which the claim is made (in that case, the enumerated ground of sex) actually
corresponds to personal differences that are relevant to the legislative purpose, the
claimant will have difficulty in proving aviolation of essential human dignity, even if
differential treatment on the basis of that ground is unjustifiablein the vast mgjority of
cases (asit isin most cases where |legislated differences in treatment are based on the

sex of those affected by the impugned law).

The instant case provides afurther example of this. Evenif the use of the
analogous ground of citizenship as a basis for withholding advantages from some
individuals while extending them to others is discriminatory in the context of a

provincial law using citizenship as a proxy for loyalty or trust-worthiness, as it was
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found to be in Andrews, it does not follow that it is discriminatory in the context of a
federal law that forms part of a package of incentives to naturalize while at the same
time defining the rights and duties of Canadian citizens. The reason for thisis clear.
In the second case, but not in the first, there is actual correspondence between the

ground of citizenship itself and the nature of the differential treatment.

It isthe essence of the concept of citizenship that it distinguishes between
citizens and non-citizens and treats them differently. As the respondent’s expert,

Professor Schuck, explained in evidence given by way of affidavit:

[The] political, emotional, and motivational purposes of citizenship
cannot befully achieved unlessthereisadifferencein legal status between
citizens and non-citizens, a difference that can help motivate non-citizens
to invest the time, energy, and resources necessary to acquire
[citizenship] .. .. Werethedifferencesin rightsand status between citizens
and non-citizens completely eliminated so that all rights available to
citizens were also immediately and equally available to non-citizens, the
notion of citizenship would become meaningless. [Emphasisin original.]

Atissueinthiscaseisafederal law that isvalidly enacted in the exercise of exclusive
federal jurisdiction over matters of citizenship for the dual purposes of defining one of
the historical and internationally recognized entitlements of citizenship and providing
an incentive to naturalize. Assuch, s. 16(4)(c) of the PSEA cannot help but give rise
to differential legal treatment: for that is precisely what is entailed in the act of

legislating over matters of citizenship.

By way of contrast, there was no such correspondence between the
differential treatment in Andrews and the ground upon which that treatment was based.
In that case, the law in issue was a provincial law establishing qualifications for

admission to the practice of law in British Columbia. The law had nothing to do with
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citizenship per se, or defining the entitlements of citizenship. Infact, it could not have
purported to be directed at matters of citizenship since such matters are not within the
competence of provincial legislatures. Instead, the law was merely a profession-
regulating law within provincial jurisdiction which drew adistinction between citizens
and non-citizensfor the purposes of setting an entry requirement to thelegal profession.
It wasin this context that the differential treatment in that case was found to be based

on an irrelevant ground of distinction and thus discriminatory.

While my colleague, Bastarache J., seemsto acknowledge this distinction
between the present case and Andrews — and, more pointedly, accepts that the law in
this case is “meant to further Canada’ s citizenship policy by granting citizens certain
privilegesnot enjoyed by immigrants’ (para. 54) — he neverthel ess concludesthat this
“citizenship argument goes beyond what is contemplated by the second contextual

factor in Law” (para. 43).

This conclusion, which effectively limits the operation of the second
contextual factor set out in Law, reflects an inappropriately exclusive focus on the
subjective perspective of the claimant. Only on the suppositionthat it isthe claimant’s
interests alone that are implicated by the discrimination inquiry does one arrive at the
conclusion that the third branch of the Law test cannot have the result of curtailing the
scope of claimants' rights. Yet as | have emphasized throughout these reasons, this
supposition mistakes the proper perspective from which the discrimination inquiry is
to be conducted. The proper perspectiveisnot the purely subjective perspective of the
claimant but a perspectivethat is“both subjective and objective: ... objectiveinsofar
as it is possible to determine whether the individual claimant’s equality rights have
been infringed only by considering the larger context of the legislation in question”

(Law, supra, at para. 59). This mandates a consideration of thelarger context in which
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the claimant’s interests are not the only interests that figure in the discrimination
inquiry. What isrequired isthat the claimant’ sinterests be defined and constrained by

reference to those other interests that are revealed through a contextual analysis.

Nowhere is this requirement more evident than in the context of laws that
purport to govern mattersof citizenship by defining theincidentsthereof and providing
incentivesto naturalize. Citizenship law isabout defining not just therights of citizens
but also their correlative duties towards the state. These include: “voting in elections,
obeying the laws of Canada; respecting the rights and freedom of others; working to
help othersin the community; eliminating discrimination and injustice; and caring for
Canada sheritage” (N. M. Berezowski and B. J. Trister, Citizenship 1996 (1996), at pp.
5-6). | might also hasten to add the “right” to sit on jury, which is more commonly
referred to astheright to serve asajuror, or more simply as“jury duty”. Inconnection
with this I note with bemusement my colleague Bastarache J.’s observation that the
claimants’ “subjective reaction to the citizenship preference no doubt differed from
their reaction to not being able to vote, sit in the Senate, serve on ajury, or remain in
Canada unconditionally” (para. 52). Thisis quite the point: these other incidents of
citizenship are at best likely to be perceived as a matter of indifference to non-citizens
and at worst likely to be perceived more as a burden than as a benefit. The latter is
especially true in the case of serving on juries, which many prospective jurors see as
amajor imposition, and in the case of voting, which some may view merely asacivic

duty to be performed perfunctorily if at all.

The challenge faced by the federal government, in the light of these
observations, is to establish a package of incentives — rights and privileges of
citizenship — that will provide sufficient motivation for non-citizensto naturalize and

inthe processtake on these more burdensomeincidents, or duties, of citizenship. It can
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only do this by distributing rights and benefits unequally between citizens and non-
citizens. Thisdifferential treatment should not, however, be viewed entirely from the
one-sided subjective perspective of the claimant. Indeed, legislating over matters of
citizenship can only be understood as an exercise directed at achieving mutual respect
and recognition, or reciprocal concern, between the citizen and the state. It is only
insofar as the individual submits selflessly to the demands and duties imposed by
membership in the state that the state reciprocally submits fully to the individual’s
needs by according him or her the entire complex of advantages that are the
concomitants of state membership. Citizenship is thus relevant to the public
distribution of benefits to the extent that it tracks the class of people who have taken
on correlative or reciprocal duties in exchange for the receipt of the benefits in

guestion.

There are naturally limits to the extent to which thisrelevance will obtain.
Some benefits — the provision of basic health and policing services, for example —
may in fact, though | need not decide this question here, be owed to all persons as of
right just by virtue of their humanity. Inthe case of such benefits, theright to an equal
share will not be contingent upon an act of reciprocity by the recipient. It followsthat
these benefits, assuming them to exist, cannot be tied to the rights of citizenship. But
it is not suggested here that immediate access to employment in the federal Public
Servicefallswithinthiscategory of benefits, such that we can dispense with any notion

of reciprocity. Asisnoted in Citizenship 1996, supra, at p. 6:

Canada has no military draft nor are its citizens required to partake in
obligatory military servicee The Canadian scheme adheres to an
individualist definition of citizenship with few economic obligations
toward the state and a wide degree of liberty, thus leaving it to the
individual conscience in determining his or her duties as a citizen.
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In such circumstances, we might reasonably accord the state a similarly wide latitude
in determining some of the special rights of citizenship, including the one at issue in

this case.

In conclusion, | find that this contextual factor militates strongly against
finding that s. 16(4)(c) of the PSEA isdiscriminatory inthe sensethat it violates human
dignity. Once an appropriately subjective-objective perspectiveisadopted it becomes
evident that there is a valid state interest in tying the receipt of certain benefits to
citizenship such that the withholding of those benefits from non-citizens cannot
constitute an affront to human dignity. Use in this case of the analogous ground of
citizenship asabasisfor legislating differential treatment between individualsis both:
(@) unavoidable, inasmuch as legislating over matters of citizenship itself entails
differential treatment between citizens and non-citizens; and (b) appropriate, inasmuch
as the ground of citizenship corresponds to real personal differences between the

various individuals who would claim benefits from the state.

C. Nature of the Interest Affected

Thefourthandfinal contextual factor inthe non-exhaustivelist mentioned
in Law as potentially relevant to the discrimination inquiry (I have skipped over the
third factor—whether the legislation is ameliorative in purpose or effect—since it
clearly has no application to this case) requires adetermination of the nature and scope
of theinterest affected by theimpugned legislation. Aswasstated by L’ Heureux-Dubé
J. in Egan v. Canada, [1995] 2 S.C.R. 513, at para. 63, and affirmed in Law, supra, at

para. 74.
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[T]he more severe and localized the . . . consequences [of the legislation]
on the affected group, the more likely that the distinction responsible for

these consequences is discriminatory within the meaning of s. 15 of the
Charter.

lacobucci J. went on in Law, at para. 74, to further elaborate on L’ Heureux-Dubé J.’s

comments in Egan by indicating that:

. . . the discriminatory calibre of differential treatment cannot be fully
appreciated without evaluating not only the economic but also the
congtitutional and societal significance attributed to the interest or
interests adversely affected by the legislation in question.

In my view the nature and scope of the interests affected by s. 16(4)(c) of the PSEA are
not sufficiently vital and large, nor the effects of that provision sufficiently severe and
localized, to allow the claimants to successfully make out aviolation of their essential

human dignity.

I cannot accept my colleague Bastarache J.’ soverly broad characterization
of the interest at issue in this case as an interest in “employment” or “work” itself. It
isof coursetrue, asthis Court has repeatedly held, that “work is afundamental aspect
of aperson’s life, [implicating his] livelihood, self-worth and human dignity” (para.
45). There are however a number of waysin which the interest at stake in the present

case falls considerably short of being an interest in work per se.

To begin with, one should not overlook the various features of s. 16(4)(c)
of the PSEA that serve to limit the scope of the interest it affects. Bastarache J.

identifies these features as follows (at para. 61):
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(1) the fact that it is a preference only and not an absolute bar[;] (2) the
fact that it does not apply to closed competition, which is the most
common means of staffing Public Service positions[; and] (3) thefact that

it only appliesto thereferral stage of open competition, not the inventory
or eligibility stage, . . .

When one adds to this list of features the fact that s. 16(4)(c) only regulates access to
the federal Public Service, leaving access to provincial Public Service entirely
unrestricted to non-citizens, it becomesdifficult to seehow theinterest it implicatescan
be appropriately characterized asan interest inwork itself. Unlike Andrews, thisisnot
a case in which the claimants are simply refused entry into their chosen profession
because of their statusasnon-citizens. Thesevariousfeaturesof s. 16(4)(c) ensurethat
the claimants here need neither leave their province of residencein order to find work
in their chosen field nor even settle for employment in the provincial Public Serviceif

the federal Public Service is what they would prefer.

Indeed, upon more careful scrutiny it becomes apparent that the only
interest that isreally at stake here on the side of the claimants is something more akin
to alost chancethan to aninterest in employment itself. Inthisrespect, theinstant case
isonce again distinguishable from Andrews. The claimant in Andrews had met all the
requirements necessary to the practice of law in British Columbia and was prevented
from doing so only because of alaw that excluded him from the profession on the basis
of hisstatusasanon-citizen. Hisinterest in securing employment asalawyer wasthus
sufficiently crystallized—sufficiently proximate in the sensethat it was entirely within
his control to do so but for the legal impediment at issue—that to deny him access to
the profession on theirrelevant (in that case) ground of citi zenship necessarily touched
his essential human dignity. Thereisno parallel to this situation in the present case.
Even if the citizenship preference in s. 16(4)(c) of the PSEA were to be struck down

thereisno sensein which the claimants here would be ensured, asMr. Andrewswould
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have been, of being able to pursue employment in their chosen field. It would still be
necessary for them to go on to succeed in open competition with others in order to
secure any given position. Thus the nature of the interest here is not proximate and

crystallized as it was in Andrews but remote and tenuous. At most, what s. 16(4)(c)

deprives these claimants of is a chance to enter into open competition with others for
positionsin the federal Public Service. Infact itisnot even clear that it deprivesthem
of this much given that, as my colleague, Bastarache J. points out, “[n]on-citizens are
routinely referred to open competition where . . . there are insufficient qualified
Canadiansto fill the particular position” (para. 24) and “the appellants Bailey and To-

Thanh-Hien were themselves referred to open competition” (para. 62).

Thus, in terms of both its nature, which is tenuous and remote, and its
scope, which is considerably narrowed by the limiting features of s. 16(4)(c), the
interest at stake in this case does not approach being an interest in employment, or
work, per se. Properly understood, in fact, this interest has little connection to the
essential human dignity of the claimants. Theforegoing analysishasalready suggested
why the effectsof s. 16(4)(c) on the claimants cannot be considered particularly severe.
| would conclude by adding that they are not very localized either, as my colleague
Bastarache J.’ sown reasoning seemsto imply (at para. 71): “itisalmost asdifficult for
citizens to enter the Public Service as non-citizens; thus, the latter’s disadvantage

relative to the former does not appear significant” (emphasisin original).

1. Conclusion

Inlight of all of this, I find that the appellants have failed to establish that

their claim satisfiesthe third branch of the Law test for assessing equality claims under

s. 15(1) of the Charter. The reasonable person in circumstances similar to those of the
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claimants would, upon consideration of the various contextual factors set out in Law,
concludethat s. 16(4)(c) of the PSEA does not offend the essential human dignity of the

claimantsand therefore does not discriminate. | would accordingly dismissthisappeal .

The following are the reasons delivered by

LEBEL J. — With respect for other views forcefully held in this case, |
share Justice Arbour’s opinion that s. 16(4)(c) of the Public Service Employment Act,
R.S.C. 1985, c. P-33, does not violate s. 15 of the Canadian Charter of Rights and
Freedoms. The appellants’ claim does not meet the third branch of the test designed
in Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497.
Thecitizenship preference does not affect the essential dignity of non-citizens. Itisbut
a stage in an open process of integration in a fully shared citizenship. During this
period, the future citizen is not viewed as an inferior member of Canadian society, but
asaperson who will be entitled to the full rights of citizenship and will haveto bear its
burdens and obligations in the near future. This person isfully valued in the eyes of
others as someone who is engaged in the process of becoming a citizen. If a person
chooses to remain outside this process, by reason of the application of foreign
legislation and not of Canadian law, this haslittle to do with aclaim of discrimination.

If thisisso, it islargely self-inflicted and does not flow from state action in Canada.

Given this conclusion, | do not need to discuss whether s. 1 could justify
abreach of s. 15 in this case. | will thus refrain from expressing views which would
be just so much obiter literature. | feel it necessary, though, to express my
disagreement with my colleague Arbour J.’s approach to the Oakes test. In my view,
it failsto reflect jurisprudential devel opments since Oakeswhich acknowledgethat the

minimal impairment branch of the test may leave a significant margin of appreciation
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asto the selection of the appropriate remediesto Parliament and legislatures, provided
they fall within a range of reasonable alternatives as Bastarache J. points out in his

opinion. For these reasons, | agree that the appeal should be dismissed.

Appeal dismissed, MCLACHLINC.J. and L’ HEUREUX-DUBE and BINNIE JJ.

dissenting.
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