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You may well wonder why I’m talking about consumer protection in a lecture that’s typically focused on intellectual property.  My background is in the Lanham Act, the federal false advertising and trademark law, and trademark and false advertising principles are often similar if not the same. I prefer to think of trademark infringement as a kind of false advertising: a false claim to attributes that the consumer wishes to have, in that case source or perhaps occasionally sponsorship.  Protecting trademark owners against infringement can also protect consumers against deception, just as other consumer protection laws do.  But if trademark is a branch of advertising law, or even just closely related, then people interested in trademark need to pay attention to what’s going on with advertising law.  And the news ought to be disturbing.  

As I’m sure you all know, the Supreme Court recently struck down one provision of the Lanham Act in Matal v. Tam; it didn’t even reach the arguments about the relationship between trademark law and commercial speech.  But had it done so, it would have faced a number of serious questions: does trademark law regulate only commercial speech?  Even if that’s the case, does every provision of trademark law satisfy the Central Hudson test, which courts presently use to evaluate regulations of commercial speech?  The interest in protecting consumers against deception is certainly substantial—but does dilution do anything nearly that important?  What about the ban on registering governmental insignia?  Central Hudson looks not only for a substantial government interest, but also for proof that the regulation actually furthers that substantial government interest and is no more restrictive than necessary. 

In a case called Nike v. Kasky, the Supreme Court ducked the issue of the compatibility of advertising law with aggressive views of the First Amendment, but subsequent decisions by the Court and the courts of appeals have reinvigorated challengers of the regulatory state, from the FDA to the FCC and everywhere in between.  I’m going to describe some cases indicating the state of play in commercial speech regulation, then I’m going to talk about the epistemology of the First Amendment. But I don’t intend to drown you in jargon.  It’s my contention that thinking about epistemology—how it is that we know what we know—is crucial to understanding both the current increase in First Amendment scrutiny of consumer protection regulations and the reason that ultimately, consumer protection regulations should survive that scrutiny.  If we think that legislatures and administrative agencies can legitimately find facts about the general state of the world—and I think we should think that—then consumer protection should survive the current assaults.

We are in an age of judicial distrust of other factfinders combined with confidence in the court’s own ability to find facts.  The resulting product is a mix of relativism and certainty that tilts against consumer protection.  My first two examples aren’t First Amendment commercial speech cases, but they provide some important local color.  A couple of weeks ago, Chief Justice John Roberts called sociology gobbledegook—a double statement of contempt given that the rigorous empirical model he was criticizing came from political science, not sociology.  

Within a few days, another judge, this one in the Southern District of New York, struck a different but related blow at normal science.  In FTC v. Quincy Bioscience Holding Co., the court dismissed a complaint brought by the FTC and New York’s attorney general, reasoning that as long as the company had one study that arguably supported its claim for its brain-boosting supplement, it wasn’t plausibly engaged in false advertising, even though the study only partially supported its claim, and that only because of post-hoc subgrouping.  Post-hoc subgrouping is the practice of looking for statistically significant results in subsets of a study population, post hoc because you’re looking for positive results in subgroups that you initially had no reason to suspect would be distinctive.  Among the risks of post hoc subgrouping is the increased chance of false positives: false positives are results that look like they support the hypothesis, but in fact are just the result of random error.  Mathematically, you expect a certain number of false positives when you run an experiment multiple times and the true result is negative.  There’s a very good book about this kind of statistical manipulation in biomedical studies, Richard Harris’ Rigor Mortis, which I highly recommend to the interested.  But the judge didn’t understand the statistics: he thought a positive result in a subgroup was persuasive evidence that something real in the supplement was actually causing improved cognitive functioning in that subgroup—so persuasive, in fact, that the contrary conclusion that this was a false positive was implausible for purposes of a motion to dismiss.

The judge in the Quincy Bioscience case demonstrated ignorance, while Chief Roberts’ contempt for facts was strategic, but both incidents show a rejection of ways of knowing that don’t come from a courtroom clash of witnesses to individual events.  

Because legislation (and regulation) works by taking lessons from aggregates, even if legislators too often treat anecdotes as data, hostility to statistically derived knowledge inherently disadvantages the practice of legislation and administrative regulation—and even, not coincidentally, the practice of aggregating individual wrongs known as the class action.  This isn’t simply a matter of distinguishing between adjudicative facts and legislative facts.  According to the Federal Rules of Evidence: “Adjudicative facts are simply the facts of the particular case. Legislative facts, on the other hand, are those which have relevance to legal reasoning and the lawmaking process, whether in the formulation of a legal principle or ruling by a judge or court or in the enactment of a legislative body.”  

Adjudicative facts are typically seen as retrospective and isolated: one thing actually happened, and other things did not.  Legislative facts can be predictive and probabalistic.  Social science is one common source of modern legislative facts, though biology, engineering, and other disciplines are also regularly involved.  Advertising cases regularly involve legislative facts.  For example: Is it misleading to reasonable consumers to advertise only a cash price and charge a surcharge for using credit at the register?  A theory of what constitutes reasonability in a consumer, and how reasonable consumers perceive the world, is a theory that produces legislative facts, as does a theory of what reasonable consumers consider material to their purchasing decisions.  Current First Amendment doctrine is relatively hostile to legislatures’ findings of legislative facts, but I think that’s one aspect of the broader fight over knowledge, and how knowledge is identified and applied, especially since what counts as a legislative fact versus an adjudicative one depends very much on the context.  The problem is heightened in the area of commercial speech, because in theory the courts are applying a kind of intermediate scrutiny—and intermediate scrutiny is where legislative facts are the most important, because rational basis scrutiny defers so much to the legislature that almost any old factfinding will do, and strict scrutiny disfavors regulation so much that factfinding could rarely matter.  Thus it’s intermediate scrutiny where the hottest judicial debates over whether the legislature got it right take place.

A lot of scholars have identified a problem of so-called First Amendment Lochnerism—striking down economic regulations in the name of the Constitution, using freedom of speech to prevent regulation of economic activity where speech is, as it is so often, the mode of setting up and carrying out that economic activity.  Recent Supreme Court cases include Sorrell v. INS, which struck down a state’s attempt to reduce the influence of drug detailers, and the gifts they often bring, on the prescriptions doctors write, and last Term’s Schneiderman case suggesting First Amendment infirmities in New York’s attempt to regulate the advertising of cash discounts versus credit surcharge policies at stores.  There are even more at the lower court level, including a ruling that giving out free gifts to promote cigarettes is an exercise of free speech rights.

But Lochner, at least as we now understand it, was about power: the judicial power to prevent the legislature from enacting laws that redistributed economic power, because of supposedly neutral and fact-indifferent principles.  Thus when Lochner was finally rejected, we got the famous Carolene Products footnote indicating that less deference would be given the legislature when it was disadvantaging historically powerless groups.

The new form of First Amendment anti-regulationism is often premised on a different conceptual hook: knowledge, which then mediates how power can be exercised.  The Ninth Circuit recently struck down San Francisco’s attempt to get soda sellers to disclose that sugary drinks contribute to obesity on the ground that the disclosure itself was misleading.  You could in theory require such a disclosure, this reasoning goes, if you could prove that there was a special causal connection between soda and obesity, but you didn’t, so you can’t.  And the First Amendment counsels skepticism of factfinding that leads to regulations on speech, which is why the government has a burden of proof far beyond rational basis scrutiny.  Similarly, the Second Circuit held that it was unconstitutional for the FDA to prevent drugmakers from making claims about their drugs that the FDA had not approved, unless the FDA affirmatively proved the claims false rather than that the claims simply had not met the FDA’s standards for scientific proof.  The claims could in theory be banned, but only on better evidence than the FDA had offered.

I speculate that one reason that this practice has not, as yet, led to the general invalidation of most consumer protection laws, including the aspects of the FTC Act that deal with consumer protection and the FDA’s regulation of drug claims, is that there’s a tension in these knowledge claims—or lack of knowledge claims—that is vaguely sensed but not fully worked out in the cases.  And it’s this: we all know the classic line from early in the Supreme Court’s history that it is emphatically the province of the judicial branch to say what the law is.  But isn’t it almost as accurate to say that it is emphatically the province of the judicial branch to say what the facts are?  That is, even if the factfinding enterprise is occasionally shared with the other branches, resolving most cases requires some sort of statement about their facts.

And if we are truly in the state of epistemological uncertainty that current First Amendment regulatory skepticism gestures towards, then nobody in government should be finding facts, courts being agents of government too.  Consider this: under current First Amendment doctrine, at least in the Second Circuit, a drugmaker can make claims for which it has support for at least one decent study.  If it makes those claims, a patient takes the drug, and the patient then dies, it’s perfectly possible that current tort doctrine would allow a successful products liability claim against the drugmaker, based on the same standards of knowledge that the FDA tried but was not allowed to invoke to protect its restriction on promotional speech.

A Lochnerian analysis, one that invoked pure concepts instead of burdens of proof, could reconcile this tension easily: for most speech, we don’t allow prior restraints on speech even when we allow its subsequent punishment, so if we applied prior restraint doctrine to commercial speech—which we currently do not—we’d have no First Amendment problem with the products liability verdict.

But the Second Circuit analysis rests on very different foundations.  That analysis is about how the FDA determines that speech is untrue or misleading.  And thus if we say that the FDA hasn’t proved its case to prohibit the safety and efficacy claims for the drug, but we don’t bar the products liability claim, we have two holdings in severe tension, if not in direct conflict, because of their assessment of the state of knowledge about the drug.  As Denise Esposito, a former Chief of Staff to the Commissioner of the FDA, asked: who is the arbiter of good science?  A judge can use Daubert to keep science out of the courtroom. But the FDA believes it’s the arbiter of safety and effectiveness.

Of course, another way to resolve the tension would be to deny my second premise: Perhaps the First Amendment precludes many product liability claims, especially those that involve a clash of expert testimony. If experts can’t agree, then there is enough uncertainty to allow the claim to be made or the product to be marketed.  This position has, I think, the virtue of consistency, but it’s a blueprint for a truly terrible world—a 19th-century world where businesses are essentially never liable for the harm they do to their customers or their employees, where the doctrine promises redress in theory but never allows liability in reality, because of claims about the inability to determine the facts of the matter.

Courts, though, like to determine facts—they like to resolve cases.  While the current strain of First Amendment libertarianism often denies the power to determine facts to coequal branches of government, courts haven’t applied the same sort of skepticism to their own factfinding abilities.  Thus, their claims of epistemological uncertainty—not knowing how to know—are deployed selectively, retaining their power to make factual findings that consumers were deceived by specific claims while often denying the power to other regulators to do the same, or to make rules more specific than a general ban on false or misleading commercial speech.  

For example, last year the Eleventh Circuit invalidated a state law that governed how dairy products had to be labeled.  I learned from the case that skimming the cream from milk—that is, creating the product widely sold as skim milk—removes the vitamin A.  It’s thus standard for governments to require that vitamin A be added back in, because consumers don’t know this.  Florida did not ban the sale of vitamin A-less skim milk outright, but it didn’t allow it to be called skim milk.  The court reasoned that the state couldn’t simply define skim milk as milk with the cream removed and vitamin A added.  

The court said “It is undoubtedly true that a state can propose a definition for a given term. However, it does not follow that once a state has done so, any use of the term inconsistent with the state’s preferred definition is inherently misleading. Such a per se rule would eviscerate Central Hudson, rendering all but the threshold question [of whether the commercial speech was false or misleading] superfluous. All a state would need to do in order to regulate speech would be to redefine the pertinent language in accordance with its regulatory goals. Then, all usage in conflict with the regulatory agenda would be inherently misleading ….”

The court here indicated its lack of consideration of the wide range of speech regulations evaluated under Central Hudson, many of which could not be evaded by establishing a state standardized meaning for a term.  But for my purposes here, note that the state, in the form of the legislature (and presumably administrators too), can only “propose” a definition for a given term.  It can’t enforce that definition, because the courts will ultimately determine which other definitions are also appropriate.  The court goes on to say that it’s possible that the state’s definition will become standard, in which case contradictory uses will be misleading—but denying the state the power to enforce its definition makes that standardization much less likely.  In previous decades, things like the definition of “organic” for food and the means for calculating how many miles per gallon a car gets have been standardized by fiat, despite the availability of different possible definitions and methods.  And these terms gained a standard meaning, but whether other terms will do so when the government can no longer enforce standardization in labeling is not obvious.  

Indeed, the court went on to say that calling the dairy’s product “skim milk” in this case was a statement of objective fact, relying on dictionary definitions—which rarely have occasion to discuss vitamin content—and the court said further that statements of objective fact will only be inherently misleading, and thus subject to being banned, in rare cases.  So the court still retained its power to determine objective fact.  

Going further, the court rejected the state’s evidence that the dairy’s labeling was misleading: the state submitted a survey indicating that consumers expected skim milk to have the same vitamin content as whole milk.  But that wasn’t enough, because the court reasoned that “[t]he State’s study provides no evidence that consumers expected anything other than skim milk [that is, whole milk with the cream removed, with no further information about vitamin content] when they read those words on the Creamery’s bottles.” This statement is nonsense: consumers have never before had occasion to pull apart the aspects of skim milk with which they are familiar, given the regulation.  They don’t know that there’s any difference between “skim milk” and “skim milk with the same vitamins as whole milk,” which was—significantly—why the state required producers of “skim milk” to re-add vitamin A in the first place.  For my purposes today, though, the most important part of this holding is the epistemological one: the inability of the legislature to make reasonable inferences from empirical data, corresponding to the court’s power to require more evidence.

Now I’m going to give a counterexample, a judge who doesn’t want anyone in government to make factual findings, and I think in doing so demonstrates why this position is very, very difficult to sustain as a matter of First Amendment doctrine and as a theory of government.  The DC Circuit upheld a Department of Agriculture requirement that meat be labeled by country of origin against a First Amendment challenge by the American Meat Institute.  Judge Brown dissented from the majority in an opinion I find incoherent, but interestingly so.  Near the end of the opinion, she says: 

There can be no right not to speak when the government may compel its citizens to act as mouthpieces for whatever it deems factual and non-controversial and the determination of what is and what is not is left to the subjective and ad hoc whims of government bureaucrats or judges. In a world in which the existence of truth and objective reality are daily denied, and unverifiable hypotheses are deemed indisputable, what is claimed as fact may owe more to faith than science ….

On one reading of this claim, SEC disclosures, the FTC’s consumer protection side, and most of what the FDA does are equally unconstitutional, since only the speaker should decide for herself what facts are “true.”  Previously in the opinion, though, Judge Brown had expressed support, at least in theory, for prohibitions on truly false advertising, so she seems to have some concept of facts that can legitimately be found.  Nor does she make clear why, if judges’ determinations of fact are “subjective and ad hoc,” we let them—including her—decide cases at all.  Her screed against factfinding is particularly notable because she isn’t dismissing statistics or sociology.  She’s discussing the facts of the physical origin of particular cows, which may be functionally difficult to identify but doesn’t require the use of the methods of any scientific discipline.  If even whether a cow was born in Mexico or Canada is fundamentally indeterminate and potentially controversial, then the project of seeking truth—which I think of as one key function of the judicial system—is hopeless.  I understand this radical uncertainty about facts as a political position with some strategic benefits, but I don’t think it’s one that a judge should hold.

Once you abandon empirical factfinding, ideology is the only alternative. And yes, I believe in motivated cognition—I engage in motivated cognition!  Which is to say, what we want to believe shapes what supposed facts we find credible.  This is certainly also the case with our legislators.  But if we say that the state is incompetent to find facts, that logically abandons the project of factfinding entirely, and the aspiration of looking beyond our preconceptions.  And then we should also turn our back on the judicial project—judges being both people and emissaries of the government. 

Unlike Judge Brown, many judges are perfectly confident of their own ability to find facts in individual cases, and at the same time perfectly contemptuous of legislatures’ and regulators’ wholesale and retail findings.  I think they manage that neat trick not only by holding themselves free of the biases they so easily see in everyone else—that’s an ordinary human practice—but also by limiting their concepts of provable facts to causal stories that wholly explain individual events, and dismissing probabalistic and aggregated evidence when that evidence is used to support regulation, such as evidence about the relationship between violent videogames and actual violence.  

Other ways in which judges exercise their special power to divine the truth: In striking down FDA’s graphic cigarette warnings, the D.C. Circuit panel split over whether visual warnings were purely factual and uncontroversial, with the majority characterizing the visual images as not “purely factual” because “they are primarily intended to evoke an emotional response.”  This analysis is just wrong in a number of ways—emotion and facts are linked, not opposites; the fact that cigarettes substantially increase your risk of dying horribly predictably makes people feel bad. Also, empirical research on the actual warnings at issue indicated that consumers generally received a factual message, not a nonfactual message.  But my point here is that the judges in the majority had no trouble determining what the images actually meant, and used that interpretive power to find that the images conveyed the wrong message to consumers.  Similarly, the Ninth Circuit in the recent sugar-sweetened beverages case had no problem deciding that a disclosure about the link between those beverages and obesity really conveyed to consumers that there was something especially dangerous about sugar-sweetened beverages regardless of one’s other lifestyle choices or calorie consumption.

One question is the relative ability of courts and legislatures or agencies to find facts of this type—what we might call legislative facts. The group-based biases that Carolene Products footnote 4 identifies work their way into motivated reasoning about facts.  One path forward is to consider what sorts of differential motivated reasoning there are as between courts and legislatures and agencies. 

For judges, ideological commitments may play an even stronger role today than in earlier periods as more contested, factfinding-based public policies end up under constitutional challenge in the courts.  For agencies, commitment to the agency’s mission—however the current administration defines that mission—may influence factfinding, while for legislatures, interest-group influenced assessment of facts is likely to be the primary driver.  Each version has its own risks and rewards, but courts err when they hold themselves exempt from the scrutiny of others’ factfinding.

So that’s my diagnosis—a crisis of epistemology, used to convert the First Amendment into a weapon against fundamentally economic regulation.  To take it back towards intellectual property, consider how we “know” that trademark infringement and counterfeiting harm consumers.  Even if we know that in general, or in the aggregate, could we prove that such harm had actually materialized in a particular case?  I wouldn’t be so sure.  

Consider a case from the D.C. Circuit, last year.  The Federal Election Commission prohibited unauthorized political committees, like the plaintiff Pursuing America’s Greatness, from using candidates’ names in the titles of their websites and social media pages.  An exception allows unauthorized committees to use candidate names in titles that “clearly and unambiguously” show opposition to the named candidate, because “the potential for fraud and abuse is significantly reduced.” To support Governor Huckabee’s most recent run for the White House, Pursuing America’s Greatness used a website and a Facebook page named “I Like Mike Huckabee.” It sought and won a preliminary injunction to prevent the FEC from enforcing its naming rules. 

The court held that the rule here wasn’t a disclosure requirement, which would be judged by more lenient standards, because it prevented Pursuing America’s Greatness from conveying information to the public [in its name or project title].  The court further held that titles are important: “Without a candidate’s name, the title does not provide the same signaling to the audience. Allowing a committee to talk about a candidate in the body of a website is of no use if no one reaches the website.”  I’ll pause to note that this well may not be true, given current search engine practices, but courts generally think this kind of casual empiricism is fine when they do it.

As a content-based regulation, the FEC rule needed to be narrowly tailored to serve a compelling interest.  It wasn’t, despite having the same sbasic structure as trademark law.  The court assumed that avoiding voter confusion was a compelling interest.  Now consider typical trademark infringement remedies—not to mention significant portions of §2—held to this standard:

Here, the FEC reasonably fears that voters might mistakenly believe an unauthorized committee’s activities are actually approved by a candidate if the committee uses the candidate’s name in its title. But there is a substantial likelihood that [the rule] is not the least restrictive means to achieve the government’s interest.  

The FEC didn’t offer any evidence that “larger or differently worded disclosures would be less effective at curing fraud or abuse than a ban on speech” or would be burdensome.  The FEC needed “more than anecdote and supposition” to support a regulation subject to strict scrutiny. “Where the ‘record is silent as to the comparative effectiveness of . . . two alternatives’—one of which burdens more speech than the other—the more burdensome restriction cannot survive strict scrutiny.”  Consider that standard applied to counterfeits, for example.

Maybe trademark owners don’t need to worry, because their claims are so well-accepted that conventional wisdom will carry them through scrutiny that other regulations will fail.  I’d consider that a failure of logic, and a demonstration that the current skepticism of regulation among some judges has a distinct political bias.  But it could easily happen.  If trademark escapes scrutiny as regulations of other types of commercial speech continue to fall, trademark lawyers should only have the same fears as the rest of us—that without the FTC or the FDA, without regulations on price labels, we won’t be able to tell what we’re going to pay for our purchases—or how we’re going to pay.


